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III. Executive Summary 

 
The Ask 

 

This project is the culmination of research completed by Law Office 8 (LO 8), a group of 

fifteen first-year law students in the Legal Skills in Social Context Program at Northeastern 

University School of Law. As part of Northeastern’s curriculum, every first-year student works 

on a social justice project over the course of the academic year. This year, LO 8 partnered with 

the Special Needs Advocacy Network (SPaN) with the goal of achieving educational justice in 

Massachusetts by improving the transparency and accessibility of the state complaint system, a 

system that must resolve complaints regarding violations of the Individuals with Disabilities Act 

(IDEA). States are required to have state complaint systems in place to receive federal education 

funding per the Individuals with Disabilities Act (IDEA), a federal statute mandating a free and 

appropriate public education for all students with disabilities. Individual states are required to 

develop state complaint systems, policies, and procedures to ensure that school districts meet all 

students’ educational needs in compliance with the IDEA, including the responsibility of 

ensuring all children with disabilities are identified. 

In their pursuit of educational justice, members of SPaN have observed educational 

disparities, systemic inequalities, and stressors on families that have been worsened by the 

COVID-19 pandemic. LO 8’s research focused on the Problem Resolution System (PRS), 

Massachusetts’ state complaint system under the IDEA. The PRS falls under the purview of the 

Department of Elementary and Secondary Education (DESE) and is the sole system that allows 

any party to make a complaint regarding the Commonwealth’s compliance with the IDEA. If a 

school or district fails to provide the educational tools and accessibility mandated by 
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the IDEA, the PRS may find that school or district to be out of compliance and require an 

appropriate remedy for that child or family. Within the U.S. Department of Education, the Office 

of Special Education Programming (OSEP) monitors state complaint systems, such as the PRS, 

for compliance. OSEP also reviews inquiries regarding state compliance with federal education 

laws and regulations. An OSEP finding that the PRS has failed to remedy a school or district’s 

lack of compliance could result in serious consequences, including the potential denial of federal 

education funding, until the PRS and local schools comply with the requirements of the IDEA. 

The Approach 

 

We approached our research with the goal of developing an understanding of federal and 

state education laws and regulations related to special education, as well as the accessibility of 

state complaint systems. Our research was conducted in the midst of the COVID-19 pandemic, 

providing a distinct lens through which we considered the impact of COVID-19 on special 

education. We began by analyzing federal and state education laws and regulations relating to 

the implementation of the IDEA. We also spoke with numerous parents, advocates, and lawyers 

to help us determine whether Massachusetts’ state complaint system is compliant with the IDEA 

and whether it is a transparent and accessible system for families of students with disabilities. 

Additionally, we evaluated Massachusetts’ response to the COVID-19 pandemic, specifically 

relating to the provision of Individual Education Plan (IEP) services to students with 

disabilities from March 2020 onward. 

In order to guide our readers through the intricacies of the special education process in 

Massachusetts, this memorandum is structured to mirror the different components of federal and 

state education laws and regulations that a family of a child with disabilities could encounter 
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when attempting to ensure their child receives a free and appropriate public education. We begin 

by introducing our memorandum through an intersectional lens and by exploring the impact that 

a child’s multiple marginalized identities may have on their experience in the public education 

system. The memorandum then provides an overview of the IDEA and the implementation 

systems the Commonwealth has in place. We follow with a review of how children who might 

need IEPs are identified under the IDEA, through a process called Child Find. We then address 

the difficulties present in the implementation of IEPs during the COVID-19 pandemic, which 

resulted in school closures and remote learning. We follow with an analysis of the PRS system 

by first addressing structural problems in the system and then discussing issues with 

accessibility. Our final section of research covers the effectiveness of Massachusetts’ Tiered 

Focused Monitoring (TFM) System as a tool to audit school district performance. 

The Findings 

 

We first found that during the COVID-19 pandemic DESE has not adequately served 

students in need of special education services through remote learning. DESE has disseminated 

information about remote special education plans at a slower rate than information about remote 

general education plans, and has not provided required IEP services to many children. Second, 

although we found that Massachusetts’ laws concerning Child Find comply with the IDEA, 

school districts are out of compliance with the Commonwealth’s Child Find laws because they 

are under-identifying the number of students who require IEP services. In addition to lack of 

district-level compliance with the Commonwealth’s laws, we further found that Massachusetts is 

noncompliant with provisions of the IDEA and relevant sections of the Code of Federal 

Regulations found under 34 C.F.R. § 300. Specifically, (1) DESE fails to maintain readily- 

accessible policies and procedures to enforce and comply with the IDEA Part B; (2) the PRS is 
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overwhelmed, which has led to a lack of enforcement when resolving complaints; (3) the 

allocation of substantive and procedural complaints between the PRS and the Bureau of Special 

Education Appeals is ambiguous, which prevents parents from resolving concerns about their 

child’s educational services; and (4) DESE fails to address instances of significant 

disproportionality among school districts. Finally, we did not find any instances of specific 

noncompliance in the TFM system, though that is partially due to ambiguous laws regarding 

TFM’s implementation. We do, however, propose suggestions to further ensure that TFM is 

resulting in accurate auditing. 

The Tools 

 

To address the identified shortcomings we created four deliverables: a Child Find guide, 

two letters to OSEP, and a TFM checklist. Our Child Find guide for families was created with 

the goal of making the Child Find process more understandable and accessible to all families. 

The flowchart, found within the guide, illustrates the standard Child Find procedure for 

evaluation, and includes a sample letter that families can utilize when requesting an evaluation 

for their child. 

The first letter to OSEP addresses Massachusetts’ lack of implementation of IEP services 

during the COVID-19 pandemic. The letter alleges that Massachusetts’ failure to provide IEP 

services is a violation of the IDEA and is a result of inadequate Commonwealth policies and 

procedures. We are asking OSEP to conduct an audit of Massachusetts’ educational policies and 

procedures and consider withholding funding from the Commonwealth until it takes effective 

steps to comply with the IDEA. 

The second OSEP letter addresses the ways in which Massachusetts has failed to achieve 

compliance with the IDEA. We assert that DESE’s lack of policies and procedures violates 
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provisions of the IDEA and decreases transparency for special education stakeholders. Second, 

the inundation of state-wide education-based complaints through the PRS has created an 

overwhelmed and ineffective system, which fails to effectively enforce the IDEA. Third, an 

ambiguous definition of procedural and substantive complaints creates a barrier to parties 

seeking to file a complaint pursuant to IDEA Part B. Lastly, we assert that DESE has failed to 

adequately address instances of significant disproportionality in local education agencies. We are 

asking OSEP to evaluate each of these allegations, and, if appropriate, instruct DESE to re- 

evaluate the structure, transparency, and accessibility of these systems. 

Finally, we created a TFM checklist to be distributed to SEPACs by advocacy groups, 

such as SPaN, in order to provide a secondary check on Massachusetts’ existing school district 

auditing system. Currently, families report that not all TFM procedures are being followed 

during the auditing process. For example, TFM relies on data from parent surveys to prove its 

compliance with the IDEA, but families state they do not always receive a survey as part of the 

auditing process. The checklist provides an additional check on the TFM system by directly 

asking families of children with disabilities whether the Commonwealth is providing them with 

the required information during its auditing process. The checklist does this by asking families 

to answer a short list of yes-or-no questions about their experience (or lack thereof) with the 

Commonwealth’s auditing process. We believe this will aid parents in having a greater voice in 

the auditing process and will help to ensure that the Commonwealth is auditing schools in 

compliance with federal law. 

The Future 

 

LO 8 strives for this memorandum to be a helpful resource for parents and advocates as 

well as a tool for effective change in the provision of special education services in 
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Massachusetts. The deliverables are presented with the goal of providing additional resources to 

families of children with disabilities and special education advocates by calling for increased 

enforcement of the IDEA. In addition to these deliverables, LO8 has incorporated numerous 

recommendations aimed at increasing data availability, accessibility, and transparency 

throughout the memorandum. We aim to center the voices of stakeholders in our research and 

highlight barriers Massachusetts must address to create an accessible, transparent state complaint 

system. We hope that our report will further SPaN’s and other stakeholders’ objectives of 

advocating alongside students and families whose educational needs are underserved as they 

work toward educational equity. 
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IV. Introduction 

A. Class Introduction 
 

Law Office (LO) 8 is composed of fifteen first-year law students at the Northeastern 

University School of Law (NUSL) in Boston, Massachusetts. LO 8 was created through the 

Legal Skills in Social Context (LSSC) course taken by all first-year NUSL students. Some of the 

main learning outcomes of the LSSC course are: “(1) knowing and understanding the law, (2) 

conducting factual and legal research, (3) practicing team lawyering, and (4) understanding law 

in its social context.”1
 

In order to achieve these outcomes, LO 8 partnered with the Special Needs Advocacy 

Network (SPaN). SPaN is a non-profit organization in Massachusetts that works “to promote a 

functioning and supportive network of child advocates in the field of education.”2 SPaN’s work 

consists of training and educating its members and the special education community while also 

providing a platform through which individuals and groups can collaborate and address issues 

within the special education system.3 

B. Memorandum Overview 
 

The following introduction contains an overview of the topics covered in this 

memorandum. LO 8 first establishes an intersectional lens for our project that considers and 

addresses the unique barriers that marginalized groups face within systems of power. After 

providing an overview of federal and state education law in Section V, each subsequent section 

 

 

1 
Legal Skills in Social Context (LSSC) Social Justice Program Syllabus [hereinafter LSSC Syllabus] (on file with 

Northeastern University School of Law). 
2 

Special Needs Advocacy Network, Legal Skills in Social Context (LSSC) Social Justice Program Project 

Application 6 (2020) (on file with authors). 
3 

Id. 
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addresses a specific component of the special education process: Section VI analyzes Child Find, 

the process of identifying and evaluating students who may have disabilities in order to establish 

an Individual Education Plan (IEP); Section VII addresses impacts of the COVID-19 pandemic 

on IEP implementation; Section VIII analyzes the structural problems of Massachusetts’ 

Problem Resolution System (PRS), the Commonwealth’s system for filing a complaint when an 

IEP is not properly implemented; Section IX examines the accessibility issues affecting the PRS; 

and Section X reviews the Tiered Focused Monitoring System (TFM), Massachusetts’ system of 

evaluating school districts to verify their compliance with the Individuals with Disabilities 

Education Act (IDEA). A complete list of acronyms and terms of art, along with their 

definitions, is provided in the glossary at the conclusion of this memorandum. 

Each section concludes with one or more proposed remedies to ensure Massachusetts’ 

compliance with relevant policies and to aid advocates and families in navigating the special 

education system. The Child Find section concludes with a Guardian Fact Sheet that informs 

guardians of their rights within the Child Find system and describes the process in accessible 

terms.4 One key remedy presented in the IEP implementation section is a letter to the Office of 

Special Education Programs (OSEP) describing Massachusetts’ noncompliance with the IDEA 

during the COVID-19 pandemic.5 A key remedy presented in the section on PRS issues is a letter 

to OSEP describing Massachusetts’ noncompliance with the IDEA.6 Finally, the TFM section 

concludes with a checklist that can be used by Special Education Parent Advisory Councils 

(SEPACs) to ensure that their respective school districts comply with the TFM requirement of 

 

 

 

 

4 
See infra Exhibit A.

 

5 
See infra Exhibit B.

 

6 
See infra Exhibit C. 
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the IDEA.7 Chart 4.1 indicates where the discussion of each major proposed remedy may be 

found within this memorandum. 

Chart 4.1: Memorandum Analyses and Remedies 

Special Education 

Process 

Problem Identified Proposed Remedies Exhibit 

Child Find Inaccessible information about 

the Child Find identification and 

evaluation process 

Child Find Guardian 

Fact Sheet 

A 

IEP Implementation Failure of Massachusetts schools 

to implement IEPs during the 

COVID-19 pandemic 

OSEP Letter - DESE’s 

Assurance Plan during 

COVID-19 

B 

Problem Resolution 

System 

Structural issues within PRS that 

inhibit complaint resolution 

OSEP Letter - 

Structural Issues 

within PRS 

C 

TFM System Inaccessible information about 

the TFM system 

TFM checklist for 

SEPACs 

D 

 

C.  Continuation of LO 11’s Research 
 

LO 8’s goals are grounded in the work completed by our predecessor, LO 11. In 2019- 

2020, LO 11 partnered with the EdLaw Project to research the PRS in Massachusetts.8 As part of 

this process, LO 11 analyzed 118 Letters of Finding to determine: (1) the issues most repeated in 

complaints, (2) the laws and regulations that are implicated most frequently, and (3) the types of 

remedies issued in response to noncompliance.9 LO 11’s report highlighted the aspects of the 

PRS that negatively affect certain categories of students, including students with disabilities.10 

LO 8’s research, compiled in this memorandum, is in part a continuation of the work completed 

 
 

7 
See infra Exhibit D. 

8 
See Niloufar Asgari et al., From Complaint to Compliance: Catalyzing Corrective Action to Hold Massachusetts 

School Districts Accountable (Apr. 16, 2020) (Northeastern Law Office 11 final deliverable, in conjunction with the 

EdLaw Project) (on file with authors). 
9 

Id. at iii. 
10 

See id. 
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by LO 11. LO 8’s work with SPaN builds upon LO 11’s findings to focus on: (1) the policies that 

may be the root cause of the special education issues revealed by LO 11, (2) whether these 

policies are compliant with federal and Commonwealth laws and regulations, and (3) how these 

policies could be improved.11
 

D. Intersectional Framework 
 

Before beginning the analysis of Massachusetts’ compliance with special education laws 

and regulations, LO 8 first introduces our project through an intersectional lens. Part (i) reviews 

the history and relevancy of intersectionality and the Disability Justice Movement. Part (ii) 

establishes the terminology used throughout this memorandum when referring to particular 

groups of people in a thoughtful and respectful manner. Part (iii) highlights the barriers that 

marginalized groups face within the education system and how many of these factors have been 

exacerbated by the COVID-19 global pandemic. 

i. History of Intersectionality and the Disability Justice Movement 

 

Our research utilizes an intersectional lens and the goals of the Disability Justice 

Movement to analyze the ways in which different social groups may be disproportionately 

impacted by the policies and procedures we discuss. Intersectionality, a term used and explained 

by civil rights activist and legal scholar Kimberlé Crenshaw, describes the convergence of 

multiple identities.12 Unlike other social justice movements that came before it, the 

Intersectionality Movement centers the experiences of those who are not only discriminated 

against based on one aspect of their identity, but who experience compounded discrimination due 

 

 

 
 

11 
Special Needs Advocacy Network, supra note 2. 

12 
Kimberlé Crenshaw, The Urgency of Intersectionality, TED CONFERENCES, LLC (Oct. 2016), 

https://www.ted.com/talks/kimberle_crenshaw_the_urgency_of_intersectionality?language=he. 

http://www.ted.com/talks/kimberle_crenshaw_the_urgency_of_intersectionality?language=he
http://www.ted.com/talks/kimberle_crenshaw_the_urgency_of_intersectionality?language=he
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to their multiple marginalized identities.13 Marginalization is defined as exclusion from the 

social, economic, or political spheres of American society due to structural systems of 

oppression.14
 

The introduction of the term intersectionality into society gave way to a new set of 

movements, including the Disability Justice Movement.15 The Disability Justice Movement 

centers its research and work around people with disabilities who may also be (1) people of 

color, (2) immigrants, (3) practicing marginalized religions, (4) queer, (5) trans and gender non- 

conforming, (6) houseless, (7) incarcerated, or (8) victims of having their ancestral lands 

stolen.16 Coined by disabled, queer, women of color activists in 2005, this movement was an 

extension of the Disability Rights Movement, which worked toward general accessibility and 

safety for those with disabilities; however, the Disability Rights Movement did not consider the 

needs or experiences of intersectional groups encountering oppression unrelated to their 

disabilities.17 No one’s identity is one-dimensional, including students and families receiving 

special education services. Therefore, the Intersectionality and Disability Justice Movements are 

essential in an analysis of the Massachusetts’ special education system. 

ii. Terminology 

 

In accordance with the intersectional lens used throughout our research, purposeful, 

accurate, and inclusive language is used in the memorandum. Therefore, our LO will default to 

 

 

 
13 

Id. 
14 

See Niyara Alakhunova et al., Defining Marginalization: An Assessment Tool, THE ELLIOTT SCHOOL OF 

INTERNATIONAL AFFAIRS (May 2015), 
https://elliott.gwu.edu/sites/g/files/zaxdzs2141/f/World%20Fair%20Trade%20Organization.pdf. 
15 

Disability Justice, PROJECT LETS, https://projectlets.org/disability-justice (last visited Feb. 21, 2021). 
16 

What Is Disability Justice?, SINS INVALID (June 16, 2020), https://www.sinsinvalid.org/news-1/2020/6/16/what- 

is-disability-justice. 
17 

Disability Justice, supra note 15. 

https://elliott.gwu.edu/sites/g/files/zaxdzs2141/f/World%20Fair%20Trade%20Organization.pdf
http://www.sinsinvalid.org/news-1/2020/6/16/what-
http://www.sinsinvalid.org/news-1/2020/6/16/what-
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“person-first” language, unless the community or individual requests “identity-first” language.18 

When referring collectively to people who identify with one or more non-Caucasian 

backgrounds, we will use the term “members of the Black, Indigenous, and People of Color 

(BIPOC) community.”19 We will use the term “people who are Black” when referring 

specifically to this community, and we will use the capitalized form of Black to acknowledge the 

shared sense of identity among this group.20 When referring to “people who are white,” we will 

use the lowercase form of white because use of the capitalized form is rooted in white 

supremacy.21 We will use the term “people who are Latino” when referring to people of Latin 

American descent and the term “people who are indigenous American” when referring 

collectively to people who identify with one or more indigenous groups.22 We will also use the 

term “people whose incomes are below the Federal Poverty Threshold (FPT)” when referring to 

people with this socioeconomic status.23 Throughout this memorandum, we will use gender 

neutral terminology in order to include people of all gender identities.24 We will also use the 

term “guardian” when referring to a student’s primary caretaker to include a wide array of living 

 

 

 

 

 
 

18 
Disability Language Style Guide, NAT’L CTR. ON DISABILITY & JOURNALISM, https://ncdj.org/style-guide/ (last 

visited Feb. 21, 2021). 
19 

See Sandra E. Garcia, Where Did BIPOC Come From?, N.Y. TIMES (June 17, 2020), 

https://www.nytimes.com/article/what-is-bipoc.html. 
20 

Mike Laws, Why We Capitalize ‘Black’ (and Not ‘White’), COLUM. JOURNALISM REV. (June 16, 2020), 

https://www.cjr.org/analysis/capital-b-black-styleguide.php. 
21 

Id.; Lulu Garcia-Navarro, Hispanic Or Latino? A Guide for the U.S. Presidential Campaign, NPR (Aug. 27, 

2015, 2:18PM), https://www.npr.org/sections/parallels/2015/08/27/434584260/hispanic-or-latino-a-guide-for-the-u- 

s-presidential-campaign. 
22 

Garcia-Navarro, supra note 21; Frequently Asked Questions, NAT’L MUSEUM OF THE AM. INDIAN, 

https://americanindian.si.edu/nk360/faq/did-you-know (last visited Feb. 21, 2021). 
23 

Socioeconomic Status, AM. PSYCH. ASS’N (Sep. 2019), https://apastyle.apa.org/style-grammar-guidelines/bias- 

free-language/socioeconomic-status. 
24 

Gender-Inclusive Language, THE WRITING CENTER - UNIV. OF N.C. AT CHAPEL HILL, 

https://writingcenter.unc.edu/tips-and-tools/gender-inclusive-language/ (last visited Mar. 8, 2021). 

https://ncdj.org/style-guide/
https://www.nytimes.com/article/what-is-bipoc.html
https://www.nytimes.com/article/what-is-bipoc.html
https://www.cjr.org/analysis/capital-b-black-styleguide.php
https://www.cjr.org/analysis/capital-b-black-styleguide.php
http://www.npr.org/sections/parallels/2015/08/27/434584260/hispanic-or-latino-a-guide-for-the-u-
http://www.npr.org/sections/parallels/2015/08/27/434584260/hispanic-or-latino-a-guide-for-the-u-
https://americanindian.si.edu/nk360/faq/did-you-know
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situations.25 Additionally, our LO acknowledges that the language used by various institutions 

may not be the language that is preferred by each individual or community. 

iii. Overview of Barriers Faced by Marginalized Groups in Education 

 

People with disabilities, including students and guardians, face significant barriers to 

accessing the education system.26 Students with disabilities experience worse educational 

outcomes than non-disabled students.27 One reason is that schools fail to provide students with 

disabilities the appropriate services as required by the IDEA due to a shortfall in funding for 

special education.28 Another reason involves the difficulties and prejudices faced in navigating 

the accommodations process, which can delay or withhold the provision of critical services.29
 

BIPOC students with disabilities face further marginalization because they are 

overpoliced and criminalized in schools, causing them to fall behind in their education.30 For 

example, many schools have a Zero Tolerance Policy, which is a set of rules that students must 

follow or risk severe punishment, such as suspension or expulsion, at the first offense.31 Policies 

like Zero Tolerance disproportionately impact students who are Black or Latino by imposing 

 

 

 

 
 

25 
See Megan Ottoboni, Family Language Labels: Effect on Children Living with Non-Parental Caregivers (Dec. 

2007) (M.S.Ed thesis, Dominican University of California) https://files.eric.ed.gov/fulltext/ED498837.pdf; We Are 

Family: Making Classrooms Inclusive for All Families, ANTI-DEFAMATION LEAGUE (Jun. 21, 2020), 

https://www.adl.org/blog/we-are-family-making-classrooms-inclusive-for-all-families. 
26 

See Lauren Morando Rhim et al., Improving Outcomes for Students with Disabilities, CTR. FOR AM. PROGRESS 

(Jan. 31, 2017, 4:28 PM), https://www.americanprogress.org/issues/education-k- 

12/reports/2017/01/31/297746/improving-outcomes-for-students-with-disabilities/. 
27 

See id.; See NAT’L COUNCIL ON DISABILITY, BROKEN PROMISES: THE UNDERFUNDING OF IDEA (2018), 

https://ncd.gov/sites/default/files/NCD_BrokenPromises_508.pdf. 
28 

See Morando Rhim et al., supra note 26; NAT’L COUNCIL ON DISABILITY, supra note 27. 
29 

Morando Rhim et al., supra note 26. 
30 

Farnel Maxime, Zero-Tolerance Policies and the School to Prison Pipeline, SHARED JUST. (Jan. 18, 2018), 

https://www.sharedjustice.org/domestic-justice/2017/12/21/zero-tolerance-policies-and-the-school-to-prison- 

pipeline. 
31 

Q&A on Discipline and Policing, ACLU PA: END ZERO TOLERANCE (Mar. 3, 2021), 

https://www.endzerotolerance.org/discipline-q-a. 

https://files.eric.ed.gov/fulltext/ED498837.pdf
http://www.adl.org/blog/we-are-family-making-classrooms-inclusive-for-all-families
http://www.adl.org/blog/we-are-family-making-classrooms-inclusive-for-all-families
http://www.adl.org/blog/we-are-family-making-classrooms-inclusive-for-all-families
http://www.americanprogress.org/issues/education-k-
http://www.americanprogress.org/issues/education-k-
http://www.americanprogress.org/issues/education-k-
http://www.sharedjustice.org/domestic-justice/2017/12/21/zero-tolerance-policies-and-the-school-to-prison-
http://www.sharedjustice.org/domestic-justice/2017/12/21/zero-tolerance-policies-and-the-school-to-prison-
http://www.sharedjustice.org/domestic-justice/2017/12/21/zero-tolerance-policies-and-the-school-to-prison-
http://www.endzerotolerance.org/discipline-q-a
http://www.endzerotolerance.org/discipline-q-a
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strict punishments for minor school violations.32 As a result, many BIPOC students become 

victims to the Cradle to Prison pipeline.33 The Cradle to Prison pipeline refers to a phenomenon 

characterized by students being expelled or suspended from schools and pushed into the criminal 

justice system.34 Typically, this stems from disciplinary actions and policies like Zero Tolerance 

that are directly connected to law enforcement involvement.35 Over-policing of students in the 

BIPOC community is a problem in Boston Public Schools.36 In these schools, students who are 

Black are suspended at twice the rate of the general school population.37 Additionally, students 

who are Black with disabilities receive multiple suspensions at about four times the rate of their 

white counterparts and are expelled at about twice the rate.38 When compared to students with 

disabilities who are white, students who are indigenous American are three and a half times as 

likely to be suspended or expelled.39
 

Students with disabilities and guardians who immigrated to the United States face 

additional barriers within the American special education system.40 Students who are immigrants 

are more likely to attend under-funded, segregated schools in the United States.41 Students who 

 

32 
U.S. COMM’N ON CIVIL RIGHTS, BEYOND SUSPENSIONS: EXAMINING SCHOOL DISCIPLINE POLICIES AND 

CONNECTIONS TO THE SCHOOL-TO-PRISON PIPELINE FOR STUDENTS OF COLOR WITH DISABILITIES (2019), 
https://www.usccr.gov/pubs/2019/07-23-Beyond-Suspensions.pdf. 
33 

Nikki Lisa Cole, Understanding the School-to-Prison Pipeline, THOUGHTCO. (Oct. 21, 2020), 

https://www.thoughtco.com/school-to-prison-pipeline-4136170. 
34 

Id. 
35 

Id. 
36 

See Dismantling the School to Prison Pipeline, BOSTON PUB. SCHS., 
https://www.bostonpublicschools.org/domain/2117 (last visited Jan. 2021).

 

37 
Id. 

38 
Lorelei Laird, Students of color with disabilities are being pushed into the school-to-prison pipeline, study finds, 

ABAJOURNAL (Jul. 24, 2019, 9:40 AM), https://www.abajournal.com/web/article/report-finds-more-discipline-are- 

at-the-intersection-of-race-and-disability. 
39 

Id. 
40 

See, e.g., Jacob Hibel & Andrea D. Jasper, Delayed Special Education Placement for Learning Disabilities 

Among Children of Immigrants, 91 SOC. FORCES 503, 518 (2012), OXFORD ACAD., 

https://academic.oup.com/sf/article/91/2/503/2235751. 
41 

Erin Sibley & Kalina Brabeck, Latino Immigrant Students’ School Experiences in the United States: The 

Importance of Family: School–Community Collaborations, 27 SCH. CMTY J.137, 139 (2017). 

https://www.usccr.gov/pubs/2019/07-23-Beyond-Suspensions.pdf
http://www.thoughtco.com/school-to-prison-pipeline-4136170
http://www.thoughtco.com/school-to-prison-pipeline-4136170
http://www.bostonpublicschools.org/domain/2117
http://www.bostonpublicschools.org/domain/2117
https://www.abajournal.com/web/article/report-finds-more-discipline-are-at-the-intersection-of-race-and-disability
https://www.abajournal.com/web/article/report-finds-more-discipline-are-at-the-intersection-of-race-and-disability
https://www.abajournal.com/web/article/report-finds-more-discipline-are-at-the-intersection-of-race-and-disability
https://academic.oup.com/sf/article/91/2/503/2235751
https://academic.oup.com/sf/article/91/2/503/2235751
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are immigrants and have disabilities tend to receive an IEP disproportionately later in their 

education than students who are not immigrants.42 Guardians who immigrated from non-English 

speaking countries often face language barriers and are unfamiliar with the American education 

system, which prevents active participation in their child’s education.43 Students and families 

who are undocumented immigrants face further marginalization based on multiple marginalized 

identities.44 Students who are undocumented immigrants report feeling uncomfortable discussing 

their immigration status with school staff, which results in isolation and lack of support.45 In 

addition, guardians who are undocumented immigrants report being fearful of school officials 

because of their undocumented status.46
 

Families whose incomes are below the FPT also face obstacles within the education 

system.47 Studies show that poverty leads to an overall decrease in academic success.48 Students 

whose family incomes are below the FPT do not graduate high school at approximately five 

 

 

 

 
 

42 
Hibel & Jasper, supra note 40, at 520. 

43 
Elizabeth M. Vera et al., Exploring the Educational Involvement of Parents of English Learners, 22 SCH. CMTY. 

J. 183, 194 (2012). 
44 

See Profile of the Unauthorized Population: United States, MIGRATION POL’Y INST., 

https://www.migrationpolicy.org/data/unauthorized-immigrant-population/state/US (last visited Mar. 8, 2021) 

(finding that immigrants who are undocumented are commonly members of the BIPOC community); Shannon 

Gleeson, Labor Rights for All? The Role of Undocumented Immigrant Status for Worker Claims Making, 35 L. & 

SOC. INQUIRY 561, 562 (2010) (finding that workers who are undocumented often live below the poverty line due to 

lack of work authorization and wage theft). 
45 

See Roberto G. Gonzales, On the Wrong Side of the Tracks: Understanding the Effects of School Structure and 

Social Capital in the Educational Pursuits of Undocumented Immigrant Students, 85 PEABODY J. OF EDUC. 469, 482 

(2010); Laura E. Enriquez, A ‘Master Status’ or the ‘Final Straw’? Assessing the Role of Immigration Status in 

Latino Undocumented Youths’ Pathways Out of School, 43 J. OF ETHNIC & MIGRATION STUD. 1526, 1543 (2017). 
46 

Kaetlyn Lad & Désirée Braganza, Increasing Knowledge Related to the Experiences of Undocumented 

Immigrants in Public Schools, 24 EDUC. LEADERSHIP & ADMIN.: TEACHING & PROGRAM DEV. 1, 6 (2013). 
47 

See, e.g., Emily A. Vogels, 59% Of U.S. Parents with Lower Incomes Say Their Child May Face Digital 

Obstacles in Schoolwork, PEW RSCH. CTR. (September 10, 2020). https://www.pewresearch.org/fact- 

tank/2020/09/10/59-of-u-s-parents-with-lower-incomes-say-their-child-may-face-digital-obstacles-in-schoolwork/ 

(stating that children from low-income families may experience obstacles in remote learning). 
48 

Margaret A. Sheridan & Katie A. Mclaughlin, Neurobiological Models of the Impact of Adversity on Education, 

Current Opinion in Behavioral Sciences, 10 CURRENT OPINION IN BEHAVIORAL SCIENCES 108 (2016). 

https://www.migrationpolicy.org/data/unauthorized-immigrant-population/state/US
http://www.pewresearch.org/fact-
http://www.pewresearch.org/fact-
http://www.pewresearch.org/fact-
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times the rate of those from middle class homes.49 According to a Pew Research Center study, 

approximately fifty-nine percent of guardians whose income is below the FPT reported that their 

child faces at least one technological obstacle with remote learning.50 The problems illustrated 

through this intersectional framework compound with the COVID-19 pandemic to severely 

impact students with disabilities.51 COVID-19 suddenly forced schools to adapt to remote 

learning methods.52 Families with income below the FPT may have limited financial resources 

during the pandemic, making it difficult to provide their children with disabilities the necessary 

support to be successful in remote learning.53 A June 2020 study suggested that only sixty 

percent of students whose family income was below the FPT were regularly logging onto online 

classes, while login rates for higher income students reached ninety percent.54 In addition, 

COVID-19 will likely cause greater learning loss among students who are Black, Latino, or 

whose family income is below the FPT.55 These students are less likely to receive high-quality 

remote learning due to inadequate technological access, disadvantageous learning environments, 

and limited access to academic support.56 Schools have not adequately addressed these obstacles 

for students with disabilities during the COVID-19 pandemic.57 In May 2020, ParentsTogether, a 

 

49 
Children, Youth, Families and Socioeconomic Status, AM. PSYCH. ASS’N, 

https://www.apa.org/pi/ses/resources/publications/children-families (last visited Mar. 8, 2021). 
50 

Vogels, supra note 47. 
51 

Abby Masonbrink & Emily Hurley, Advocating for Children during the COVID-19 School Closure, 146 

PEDIATRICS 1-2 (2020), https://pediatrics.aappublications.org/content/146/3/e20201440. 
52 

Emma Garcia & Elaine Weiss, COVID-19 and student performance, equity, and U.S. education policy, ECON. 

POL’Y INST. (Sep. 10, 2020), https://www.epi.org/publication/the-consequences-of-the-covid-19-pandemic-for- 

education-performance-and-equity-in-the-united-states-what-can-we-learn-from-pre-pandemic-research-to-inform- 

relief-recovery-and-rebuilding/. 
53 

Masonbrink & Hurley, supra note 51 at 2-3. 
54 

Emma Dorn et al., COVID-19 and student learning in the United States: The hurt could last a 

lifetime, MCKINSEY: PUB & SOC. SECTOR INSIGHTS 5 (Jun. 1, 2020), https://www.mckinsey.com/industries/public- 

and-social-sector/our-insights/covid-19-and-student-learning-in-the-united-states-the-hurt-could-last-a-lifetime. 
55 

Id. 
56 

Id. 
57 

See Hallie Levine, As School Returns, Kids With Special Needs Are Left Behind, N.Y. TIMES (Sept. 16, 2020), 

https://www.nytimes.com/2020/09/16/parenting/school-reopening-special-needs.html. 

http://www.apa.org/pi/ses/resources/publications/children-families
http://www.apa.org/pi/ses/resources/publications/children-families
http://www.apa.org/pi/ses/resources/publications/children-families
http://www.epi.org/publication/the-consequences-of-the-covid-19-pandemic-for-
http://www.epi.org/publication/the-consequences-of-the-covid-19-pandemic-for-
http://www.epi.org/publication/the-consequences-of-the-covid-19-pandemic-for-
http://www.mckinsey.com/industries/public-
http://www.mckinsey.com/industries/public-
http://www.nytimes.com/2020/09/16/parenting/school-reopening-special-needs.html
http://www.nytimes.com/2020/09/16/parenting/school-reopening-special-needs.html
http://www.nytimes.com/2020/09/16/parenting/school-reopening-special-needs.html
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family advocacy group, found that approximately forty percent of students receiving special 

education services had not received any support from their school district during the pandemic.58
 

This memorandum analyzes Massachusetts’ special education system and our proposed 

remedies with the frames of intersectionality and the COVID-19 pandemic in mind. Our research 

is informed by our recognition that special education policies have disproportionate effects on 

families and students with intersectional identities, especially during the pandemic.59 Throughout 

this memorandum, we center the voices of guardians and advocates who have experience 

navigating the special education process. We also ensure that voices from a multitude of 

intersectional identities are represented. A complete list of our stakeholder interviews is located 

in Exhibit E of the Appendix. 

V. IDEA and Massachusetts Special Education Structure Overview 

 
This section introduces relevant special education laws and regulations on the federal and 

state levels, describes IEP implementation, and concludes with an introduction to the state 

complaint systems promulgated from these statutes and regulations. 

Two influential federal laws that protect the rights of students with disabilities are the 

IDEA Part B and Section 504 of the Rehabilitation Act of 1973 (Section 504). Section 504 

protects the rights of people with disabilities in programs and activities that receive federal 

funds.60 This law ensures that no student is deprived, denied, or excluded from any program or 

activity funded by the federal government as a result of their disability.61
 

 

 

 

 
 

58 
Id. 

59 
See, e.g., Laird, supra note 38; Gonzales, supra note 45, at 482; Dorn et al., supra note 54. 

60 
The Rehabilitation Act of 1973, 29 U.S.C. § 504. 

61 
Id. 
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The IDEA, the federal legislation at the center of this project, was first enacted in 

November 1975.62 The IDEA comprehensively outlines educational standards for schools that 

wish to receive funding from the federal government. Part B of the IDEA addresses special 

education and guarantees a free and appropriate public education (FAPE) in the least 

restrictive environment for every child with a disability.63 Chapter III in Title 34 of the Code of 

Federal Regulations (C.F.R.), the regulations that pertain to the IDEA statute, specifies that 

FAPE must be provided at no expense to families and meet the standards of the relevant state 

education agency (SEA).64
 

A major component of FAPE is the requirement that SEAs and local education agencies 

(LEAs) create and adhere to an IEP for students with learning disabilities.65 An IEP is defined in 

the C.F.R. as “a written statement for each child with a disability . . . designed to meet the child's 

needs that result from the child’s disability to enable the child to be involved in and make 

progress in [their] education curriculum.”66 An IEP must be individually designed for one 

student and is written in a legally binding document.67 To implement an IEP, an educational 

institution’s team follows three main steps: initial evaluation, discussion and determination, and 

creation of the education plan.68 The educational facility’s team typically consists of the 

 

 

 

 

 

 
 

62 
About IDEA, U.S. DEP’T OF EDUC., https://sites.ed.gov/idea/about-idea (last visited Dec. 1, 2020). 

63 
20 U.S.C. § 1412(a)(1); 20 U.S.C. § 1412(a)(5). 

64 
34 C.F.R. § 300.17. 

65 
Id. 

66 
34 C.F.R. § 300.320. 

67 
What is an IEP?, CONCORD SEPAC, https://www.concordspedpac.org/WhatIEP.htm#IEP_def (last visited Mar. 8, 

2021). 
68 

MASS. DEP’T OF EDUC., IEP PROCESS GUIDE 1 (2001), https://www.doe.mass.edu/sped/iep/proguide.pdf 

[hereinafter IEP PROCESS GUIDE]. 

http://www.concordspedpac.org/WhatIEP.htm#IEP_def
http://www.concordspedpac.org/WhatIEP.htm#IEP_def
https://www.doe.mass.edu/sped/iep/proguide.pdf
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student’s general educator, guardians, and the school’s special educator.69 Chart 5.1 below 

illustrates the IEP implementation process.70
 

Chart 5.1: IEP Implementation Process71
 

 

 
 

The IDEA Part B § 1415(b)(6) states that any agency receiving funding under the IDEA 

 

§ 1411 must establish procedures allowing for “any party to present a complaint . . . with respect 

to any matter relating to the identification, evaluation, or educational placement of the child, or 

the provision of free and appropriate public education to such child.”72 This provision requires 

states to adopt a written state complaint system, allowing for any concerned party to present a 

complaint regarding FAPE or another provision of the IDEA to the agency directly.73 This is 

followed by § 1415(b)(7), which specifies the requirement that states provide a due process 

hearing system.74 While § 1415(b)(8) outlines some differences between the complaint system 

 

69 
Id. at 5. 

70 
Id. 

71 
Id. 

72 
20 U.S.C. § 1415(b)(6). 

73 
20 U.S.C. § 1415(a). 

74 
20 U.S.C. § 1415(b)(7). 
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Many Massachusetts schools encourage parents to wait after a holiday or the start of a 

new school year before having their children evaluated, and thus by the time their child is 

tested and diagnosed, crucial learning time and special needs services are lost.80
 

 

- Cynthia Moore Vice President of Membership for SPaN 

 

 

and the due process hearing system, both systems are required to process complaints regarding 

the “identification, evaluation, or educational placement of a child with a disability.”75
 

In Massachusetts, the SEA is the Department of Elementary and Secondary Education 

(DESE).76 In order to implement these federal mandates, DESE created the PRS to handle 

written state complaints within the Commonwealth.77 Separately, the Bureau of Special Appeals 

(BSEA) was created by Massachusetts statute to address due process hearings.78 Although DESE 

retains responsibility for general supervision and can oversee provisions of the IDEA to ensure 

state compliance, the BSEA is governed by the division of Administrative Law Appeals and 

operates independently from DESE.79
 

 

VI. Child Find 
 

 

 

 

 
 

75 
Memorandum from Melody Musgrove, Dir., Off. Special Educ. Programs, to Chief State Sch. Officers, State 

Dirs. of Special Educ. on Dispute Resolution Procedures under Part B of the Individuals with Disabilities Education 

Act (Part B) (July 23, 2013), 

https://sites.ed.gov/idea/files/idea/policy/speced/guid/idea/memosdcltrs/acccombinedosersdisputeresolutionqafinalm emo-

7-23-13.pdf. 
76 

MASS. GEN. LAWS ch. 69, § 1A (2021). 
77 

603 MASS. CODE REGS. 28.00; 603 MASS. CODE REGS. 28.08(2). 
78 

MASS. GEN. LAWS ch. 71B, § 2A (2021). 
79 

Id. 
80 

Virtual Interview with Cynthia Moore, Vice President of Membership, Special Needs Advoc. Network (Jan. 20, 

2021) [hereinafter Jan. 20 Virtual Interview with Cynthia Moore] (statement based on experiences of numerous 

families Cynthia Moore has advocated for in the Massachusetts special education system). 
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Child Find is often the first aspect of the special education system that a student with 

disabilities might encounter.81 Subsection A begins with defining Child Find and its policies at 

the federal and state level. Next, Subsection B analyzes problems arising in Massachusetts’ 

implementation of these policies. Finally, Subsection C proposes remedies that would address 

the identified problems and support Massachusetts’ compliance with the IDEA. 

A. Defining Child Find 
 

Child Find is a mandate of the IDEA that requires school districts to identify and evaluate 

all eligible children who may have a disability.82 Through this mandate, all school districts must 

have procedures in place to ensure that students with disabilities are being identified.83 Schools 

must apply Child Find policies to students through the age of twenty-one.84 School districts are 

also responsible for identifying children who are enrolled in a private school, experiencing 

houselessness, or are highly mobile, such as migrant children.85 Chart 6.1 provides a list of the 

relevant Child Find statutes and regulations. 

Chart 6.1: Relevant Special Education Statutes and Regulations 
 

Relevant Statutes and Regulations 

Federal Statutes: IDEA 

● 20 U.S.C. § 1412(a)(3): General 

mandate of Child Find 

● 20 U.S.C. §§ 1414(a)-(c): 

Identification, evaluation, and 

reevaluation procedures 

Federal Regulations 

● 34 C.F.R. § 300.111: General 

promulgation of Child Find 

Massachusetts Statutes 

● M.G.L. c. 71B § 3: Special education 

policies, including Child Find 

Massachusetts Regulations 

● 603 CMR 28.04: Promulgation of 

Referral and Evaluation Process 

 

81 
10 Basic Steps in Special Education, CTR. FOR PARENT INFO. & RES. (Apr. 9, 2017), 

https://www.parentcenterhub.org/steps/. 
82 

20 U.S.C. § 1412(a)(3). 
83 

20 U.S.C. § 1415(a). 
84 

34 C.F.R. § 303.1(a); 34 C.F.R. § 303.5; 20 U.S.C. § 1412(a)(1)(A). 
85 

20 U.S.C. § 1412(a)(3)(A). 

http://www.parentcenterhub.org/steps/
http://www.parentcenterhub.org/steps/
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The Child Find process is triggered when a school is informed that a child may have a 

disability.86 This process can be initiated by guardians or any other person in a caregiving or 

professional role.87 Once a referral is received, the school district must send an evaluation 

consent form to the child’s guardian within five days.88 In Massachusetts, the initial evaluation 

must be conducted within thirty days of receiving a guardian’s consent for the evaluation.89 If the 

school denies a guardian’s request for an initial evaluation, the school is required to provide 

written notice to guardians explaining its reasoning for refusing to conduct an initial evaluation.90 

In response, guardians can challenge this decision by (1) requesting a due process hearing or 

filing a state complaint, (2) requesting a dispute resolution via SpedEx, an independent program 

funded through DESE, or (3) requesting an Independent Education Evaluation.91 If the student’s 

guardian does not wish to contest the denied evaluation, the guardian may request another 

evaluation a year from the date of their last request.92 A flowchart of this Child Find evaluation 

process can be found in the Appendix in Exhibit A. 

B. Child Find Implementation Issues 
 

Though Massachusetts statutes and regulations comply with the IDEA’s Child Find 

requirements, there is a discrepancy between the number of students who statistically have a 

disability and the number of students Massachusetts identifies as having a disability.93 For 

 

86 
20 U.S.C. § 1414(a)(1)(B). 

87 
603 MASS. CODE REGS. 28.04 (2018). 

88 
MASS. GEN. LAWS ch. 71B, § 3. 

89 
Id. 

90 
34 C.F.R. § 300.503. 

91 
§ 300.503; 34 C.F.R. § 300.153; About SpedEx, SPEDEX, spedexresolution.com (last visited Mar. 8, 2021); 34 

C.F.R. § 300.502. 
92 

20 U.S.C. § 1414(a)(2)(B)(i). 
93 

Dyslexia FAQ, THE YALE CTR. FOR DYSLEXIA & CREATIVITY (2017), dyslexia.yale.edu/dyslexia/dyslexia-faq/; 

Enrollment of Students with Disabilities, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC. (2020), 

https://www.doe.mass.edu/infoservices/reports/enroll/ (database of number of students enrolled in special education 

programs in Massachusetts). 

https://www.doe.mass.edu/infoservices/reports/enroll/
https://www.doe.mass.edu/infoservices/reports/enroll/
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example, Specific Learning Disabilities are considered the most common and are defined as 

those that impact a student’s ability to comprehend or use written or spoken language.94 The 

most common form of a Specific Learning Disability is dyslexia, which affects about twenty 

percent of the population.95 However, only 4.4 percent of students in Massachusetts receive IEPs 

for Specific Learning Disabilities, meaning there is a large portion of students with Specific 

Learning Disabilities who are not identified.96
 

One cause for this under-identification may be that even when guardians attempt to 

receive an evaluation for a child who may have a disability, the school does not properly address 

the request.97 Schools incorrectly but commonly enter students in the school’s Response to 

Intervention program, which is a preliminary method of helping students who are struggling in 

school but is not a replacement for an IEP.98 As explicitly established by the U.S. Department of 

Education, Responses to Intervention cannot be used to delay or deny a student’s evaluation for 

an IEP.99 A significant portion of referrals also do not result in timely evaluations.100 In 2018, 

4.81 percent of Massachusetts schools did not conduct an initial evaluation within thirty school 
 

 

 

 
 

94 
Specific Learning Disability, MASS. DEP’T OF EDUCATION (Feb. 15, 2019), 

https://www.doe.mass.edu/sped/links/learndisability.html. 
95 

See Specific Learning Disability, DECODING DYSLEXIA MASS., http://www.decodingdyslexiama.org/ma-sld- 

facts.html; Dyslexia FAQ, supra note 93. 
96 

Enrollment of Students with Disabilities, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC. (2020), 

https://doe.mass.edu/infoservices/reports/enroll/default.html?yr=sped2021 (calculated by dividing the state-wide 

number of students with specific learning disabilities by the adjusted state-wide number of students). 
97 

MASS. DEP’T OF SECONDARY & ELEMENTARY EDUC., STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE 

REPORT: PART B 48-49 (2020), https://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf [hereinafter STATE 

PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT]. 
98 

Jan. 20 Virtual Interview with Cynthia Moore, supra note 80 (statement based on experiences of numerous 

families Cynthia Moore has advocated for in the Massachusetts special education system); Memorandum from 

Melody Musgrove, Dir., Off. of Special Educ., A Response to Intervention (RTI) Process Cannot Be Used to Delay- 

Deny an Evaluation for Eligibility under the Individuals with Disabilities Education Act, to State Dirs. Of Special 

Educ. (Jan. 21, 2011) https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/osep11-07rtimemo.pdf. 
99 

Musgrove, supra note 98. 
100 

See STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97. 

https://www.doe.mass.edu/sped/links/learndisability.html
http://www.decodingdyslexiama.org/ma-sld-
http://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf
http://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf
http://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf
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days of receiving guardian consent, in violation of Massachusetts law.101 Guardians also report 

being encouraged to wait until after a holiday or for a new school year before having their child 

evaluated.102 However, by the time their child is tested and diagnosed, crucial learning time and 

special needs services are lost.103
 

C. Remedies 
 

To help educate families about the Child Find process and help them identify when their 

rights are being violated, LO 8 created the Child Find Guardian Fact Sheet located in Exhibit A 

of the Appendix. The first page contains a chart of guardians’ common misconceptions about 

Child Find with corresponding factual statements and citations to federal or state policy. The 

second page contains a flowchart of the evaluation process with the corresponding time frame to 

which schools must adhere. The third page contains a sample request for an evaluation letter that 

guardians can utilize to initiate the Child Find process. 

The Child Find Guardian Fact Sheet was made as accessible as possible for marginalized 

populations. Since people with dyslexia have difficulty reading serif fonts with tails at the end of 

each stroke, the Fact Sheet uses Calibri font, which is sans-serif.104 LO 8 chose to convey the 

information using common vocabulary and short sentences, making the Fact Sheet more 

comprehensible for people with learning disabilities or people who are not fluent in English. To 

test the Fact Sheet’s reading ease, LO 8 applied the Flesch readability formula, which uses word 

length and sentence length to calculate the reading level of a document.105 The readability score 

 

101 
Id. at 48-49; MASS. GEN. LAWS ch. 71B, § 3 (2021). 

102 
Jan. 20 Virtual Interview with Cynthia Moore, supra note 80 (statement based on experiences of numerous 

families Cynthia Moore has advocated for in the Massachusetts special education system). 
103 

Id. 

104 
General Rules, dyslexic.com, dyslexic.com/fonts/ (last visited Mar. 8, 2021). 

105 
J. Peter Kincaid et al., Derivation of New Readability Formulas (Automated Readability Index, Fog Count, and 

Flesch Reading Ease Formula) for Navy Enlisted Personnel, NAVAL TECHNICAL TRAINING COMMAND (1975), 

https://apps.dtic.mil/sti/pdfs/ADA006655.pdf. 
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“[T]he school didn’t know what to do [during remote learning] and did nothing, 

instead of something.”107
 

- Eileen DelRossi, Boston Public Schools Parent Advisory Council 

 

 

of the Guardian Fact Sheet is 60.3, meaning an individual reading the Fact Sheet must have 

approximately an eighth-grade level of reading comprehension to understand the document.106 

The Fact Sheet can be printed out and distributed to guardians and other referring parties, such as 

physicians and community advocacy organizations, to provide accurate and accessible 

information about the Massachusetts’ Child Find process. 

After a student is evaluated and deemed eligible for an IEP, the IEP must be 

implemented. In Massachusetts, difficulties often arise in implementation, particularly during the 

COVID-19 pandemic. The next section analyzes these difficulties. 

VII. IEP Implementation and COVID-19 
 

 
 

This section discusses the impact of the COVID-19 pandemic on IEP implementation and 

provides a framework for potential remedies. In Subsection A, we discuss COVID-19's impact 

on IEP implementation, focusing specifically on Massachusetts schools’ failures to fulfill IEPs 

through remote and hybrid learning structures. In Subsection B, we propose remedies for 

addressing these shortcomings and challenging the system through the use of OSEP letters. 

 

 

 

 

 

 

 

 

106 
See Rudolf Flesch, How to Write Plain English. UNIV. OF CANTERBURY, 

https://web.archive.org/web/20160712094308/http://www.mang.canterbury.ac.nz/writing_guide/writing/flesch.shtml   

(last visited Mar. 8, 2021). 
107 

Virtual Interview with Eileen DelRossi, Teacher & Parent, Lowell Pub. Schs. (Nov. 23, 2020). 

http://www.mang.canterbury.ac.nz/writing_guide/writing/flesch.shtml
http://www.mang.canterbury.ac.nz/writing_guide/writing/flesch.shtml
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A. Impacts of the COVID-19 Pandemic on IEP Implementation 
 

By their nature, many IEP services, including audiology, physical therapy, and 

occupational therapy, are best performed in person.108 The COVID-19 pandemic forced schools 

across the country to close in March 2020, and move to remote learning models to prevent the 

spread of the airborne virus.109 Although some school districts have transitioned back to in- 

person instruction, many remain unable to teach all students in person due to lack of proper 

space and ventilation in their school buildings.110 The result is that, per an October survey, only 

eleven percent of Massachusetts families have a child who was receiving fully in-person 

instruction.111
 

Given the hands-on nature of many IEP services, it is difficult, if not impossible, for 

school districts to provide full services to all students with disabilities during the COVID-19 

pandemic.112 DESE made clear that for the 2020-2021 school year providing “FAPE would 

necessarily look different during the national emergency because of the need to protect the health 

and safety of students and their educators.”113 In practice, this has resulted in students not 

 

 
 

108 
Specifying Related Services in the IEP, CTR. FOR PARENT INFO. & RES. (Nov. 1, 2017), 

https://www.parentcenterhub.org/iep-relatedservices; Steven J. Bachrach, Individualized Education Programs 

(IEPs), KIDSHEALTH (Sept. 2016), https://kidshealth.org/en/parents/iep.html (describing the ways IEP services are 

typically delivered). 
109 

OFF. OF THE GOVERNOR OF THE COMMONWEALTH OF MASS., ORDER TEMPORARILY CLOSING ALL PUBLIC AND 

PRIVATE ELEMENTARY & SECONDARY SCHOOLS 1-2 (Mar. 15, 2020) https://www.mass.gov/doc/march-15-2020- 

school-closure-order/download [hereinafter OFF. OF THE GOVERNOR] (closing all schools for in-person instruction 

and forcing schools to move to remote instruction in its place). 
110 

Matt Murphy, Mass. Keeps Pressure on School Districts to Have Kids in Classrooms, STATE HOUSE NEWS 

SERV. (Oct. 28, 2020), https://www.nbcboston.com/news/coronavirus/mass-keeps-pressure-on-school-districts-to- 

have-kids-in-classrooms/2219605/. 
111 

Steve Koczela, Starting the new school year, THE MASSINC POLLING GRP. 6 (Nov. 19, 2020), 

https://static1.squarespace.com/static/5eb9fa2f8ac4df11937f6a49/t/5fb690218dd3b32683bb7771/1605799970882/Pr 

esentation+2020+10+MassINC+Education.pdf. 
112 

Russell Johnston, Coronavirus (COVID-19) Special Education Technical Assistance Advisory 2021-1: COVID- 

19 Compensatory Services and Recovery Support for Students with IEPs, MASS. DEP’T OF ELEMENTARY & 

SECONDARY EDUC. 1 (Aug. 17, 2020), https://www.doe.mass.edu/sped/advisories/2021-1-covid-compservices.docx. 
113 

Id. at 1. 

https://www.parentcenterhub.org/iep-relatedservices
https://www.parentcenterhub.org/iep-relatedservices
https://www.mass.gov/doc/march-15-2020-school-closure-order/download
https://www.mass.gov/doc/march-15-2020-school-closure-order/download
https://www.nbcboston.com/news/coronavirus/mass-keeps-pressure-on-school-districts-to-have-kids-in-classrooms/2219605/
https://www.nbcboston.com/news/coronavirus/mass-keeps-pressure-on-school-districts-to-have-kids-in-classrooms/2219605/
https://static1.squarespace.com/static/5eb9fa2f8ac4df11937f6a49/t/5fb690218dd3b32683bb7771/1605799970882/Presentation%2B2020%2B10%2BMassINC%2BEducation.pdf
https://static1.squarespace.com/static/5eb9fa2f8ac4df11937f6a49/t/5fb690218dd3b32683bb7771/1605799970882/Presentation%2B2020%2B10%2BMassINC%2BEducation.pdf
http://www.doe.mass.edu/sped/advisories/2021-1-covid-compservices.docx
http://www.doe.mass.edu/sped/advisories/2021-1-covid-compservices.docx
http://www.doe.mass.edu/sped/advisories/2021-1-covid-compservices.docx
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receiving adequate IEP services remotely, especially during the early months of school 

closures.114 In June, twenty-seven percent of guardians stated their child had not received any 

IEP services.115 By October, only eight percent of guardians said their child was not receiving 

IEP services, but twenty-seven percent said the services their child was receiving were 

inadequate.116
 

This empirical data is supported by conversations with guardians of children in 

Massachusetts schools.117 For example, Boston Public Schools refused to provide in-person IEP 

services to students when schools closed in March, while nearby schools in Natick and Milton 

provided in-person IEP services to high-needs students five days per week.118 In Lowell Public 

Schools, special education teacher Eileen DelRossi had to advocate for eight months to ensure 

her son received his IEP-mandated occupational therapy services. Her son received no in-person 

occupational therapy services from March to October 2020, and his writing regressed such that 

he is now considered a “speech to text” student.119 In her words, the school “didn’t know what to 

do [during remote learning] and did nothing, instead of something.”120 She posited that the 

school was permitted to do nothing due to lack of state enforcement.121 DelRossi’s experience 

highlights the many hurdles faced by families and students with disabilities during the COVID- 

19 pandemic, and the lasting effects that a lack of adequate policies and procedures will have on 

students.122
 

 

114 
Koczela, supra note 111, at 29. 

115 
Id. at 29. 

116 
Id. at 29. 

117 
Virtual Interview with Eileen DelRossi, supra note 107; Virtual Interview with Roxann Harvey, Chair, Bos. Pub. 

Schs. Special Educ. Parents Advisory Council (Oct. 28, 2020). 
118 

Virtual Interview with Roxann Harvey, supra note 117. 
119 

Virtual Interview with Eileen DelRossi, supra note 107. 
120 

Id. 

121 
Id. 

122 
Id. 
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The necessity of remote and hybrid learning during the COVID-19 pandemic has 

inevitably interfered with the provision of IEP services, and subsequently with the education of 

students requiring IEP services.123 Statements from DESE itself confirm a lack of effective 

provision of IEP services. Russell Johnston, State Director of Special Education, stated in 

December 2020 that DESE did not set a firm deadline for LEAs to provide compensatory 

services to all students with IEPs in order to rectify the lack of services provided from March to 

June 2020.124 Conversations regarding compensatory services are left up to individual school 

districts with a goal of completing those conversations by the end of the 2020-2021 school 

year.125 One could argue that DESE setting a “goal” for LEAs instead of a specific deadline 

means there is minimal oversight from DESE to LEAs regarding how to provide meaningful 

remediation.126 This leaves guardians unsure about when their children may receive services, 

compensatory or otherwise, if they are not high-needs students.127
 

In the meantime, students with IEPs continue to receive inadequate services.128 Students 

 

with disabilities require an IEP to ensure they receive FAPE; however, a district’s failure to 

provide a student’s IEP services interferes with that student’s access to FAPE and places them in 

 

 
123 

Id.; Virtual Interview with Roxann Harvey, supra note 117. 
124 

Russell Johnston, Senior Assoc. Comm’r & State Dir. of Special Educ., Mass. Dep’t of Elementary & Secondary 

Educ., Featured Speaker at Special Education Now: Showing Up for Ourselves and Others in Pandemic Times 

1:47:08-1:48:25 (Dec. 6, 2020) https://www.youtube.com/watch?v=HCGWjEfWSH4 [hereinafter Johnston Special 

Education Now]. 
125 

Id. 

126 
See id. at 1:47:08-1:48:25. 

127 
See Johnston Special Education Now, supra note 124, at 1:47:08-1:48:25; Family Fact Sheet: COVID-19 

Compensatory Services and Recovery Support for Students with IEPs During the COVID-19 Pandemic, MASS. DEP’T OF 

ELEMENTARY & SECONDARY EDUC. 1-2 (Sept. 24, 2020), https://www.doe.mass.edu/covid19/sped/family-fact-sheet/ 

[hereinafter Family Fact Sheet] (clarifying that General Education Recovery Support is a service LEAs can provide 

to all students, regardless of IEP status, to recover skills they lost during remote or hybrid instruction; COVID-19 

Compensatory Services are services offered in conjunction with IEP services, provided a child did not meet their 

IEP goals due to the suspension of in-person instruction; and New IEP Services are considered if students require 

additional IEP services due to learning regression during the COVID-19 pandemic). 
128 

Koczela, supra note 111, at 29. 

http://www.youtube.com/watch?v=HCGWjEfWSH4
http://www.youtube.com/watch?v=HCGWjEfWSH4
http://www.doe.mass.edu/covid19/sped/family-fact-sheet/
http://www.doe.mass.edu/covid19/sped/family-fact-sheet/
http://www.doe.mass.edu/covid19/sped/family-fact-sheet/
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risk of falling behind academically.129 However, remedies exist at both the federal and state 

levels for rectifying IEP concerns. 

B. Remedies to Address Issues with IEP Implementation 
 

This subsection proposes three remedies for issues with IEP implementation: (1) families 

can send a letter to OSEP, (2) Massachusetts can develop and conduct regular IEP surveys with 

families, and (3) families can file a PRS complaint. 

i. OSEP Letter Overview 

 

This section establishes a foundation for the two OSEP letters that LO 8 drafted to 

address Massachusetts’ noncompliance with the IDEA, located in the Appendix as Exhibits B 

and C.130 OSEP is a Department within the Office of Special Education and Rehabilitative 

Services (OSERS), which is part of the U.S. Department of Education.131 OSEP provides 

leadership and financial support for SEAs and LEAs to improve IDEA implementation for 

children nationwide.132 Interpretations of the law made by OSEP are generally considered highly 

persuasive because courts must defer to agencies’ reasonable interpretations of statutes and 

regulations.133 Writing an OSEP inquiry is a viable option for guardians who are concerned that 

their child’s rights under the IDEA are not being met because OSEP responses provide direct 

federal instruction on how best to comply with the IDEA.134 However, LO 8 did not find any 

 

 

 

129 
U.S. DEP’T OF EDUC., FREE APPROPRIATE PUBLIC EDUCATION FOR STUDENTS WITH DISABILITIES 4 (2010), 

https://www2.ed.gov/about/offices/list/ocr/docs/FAPE504.pdf [hereinafter FAPE FOR STUDENTS WITH 

DISABILITIES]. 
130 

See infra Exhibit B; see infra Exhibit C. 
131 

OSERS, U.S. DEP’T OF EDUCATION, https://www2.ed.gov/about/offices/list/osers/osep/index.html (last visited 

Jan. 29, 2021). 
132 

See id. 
133 

Auer v. Robbins, 519 U.S. 452, 459-463 (1997). 
134 

OSEP Policy Documents, U.S. DEP’T OF EDUC. 

https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/index.html (last visited Jan. 29, 2021). 
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formal guidance regarding how to write an OSEP letter, which creates a barrier for those seeking 

guidance in writing a formal letter of inquiry. 

OSEP may conduct oversight of an SEA’s implementation of the IDEA and present its 

findings in a policy support document such as a formal memorandum or a Dear Colleague 

letter.135 A policy support document could include specific directions with steps that an LEA or 

SEA must take to comply with the IDEA.136 It may also include information on how OSEP will 

support the LEA or SEA to comply with federal regulations.137 OSEP letters may be a useful tool 

to address systemic issues regarding the provision of IEP services in the context of the COVID- 

19 pandemic.138 The first OSEP letter in the Appendix addresses the lack of oversight by DESE 

to ensure LEAs provide IEP services to students during the COVID-19 pandemic.139 This letter 

requests that OSEP evaluates DESE’s compliance with the IDEA in its provision of IEP 

services.140 In the context of DESE’s processing of written state complaints, OSEP letters can be 

utilized to address pervasive issues within the state complaint system.141 The second OSEP letter, 

discussed further in section VIII, requests OSEP’s evaluation of DESE’s compliance regarding 

several requirements outlined in the IDEA Part B.142
 

 

 

 

 

 

 

 

135 
See id. 

136 
See id. 

137 
See U.S. DEP’T OF EDUC., OFF. OF SPECIAL EDUC. & REHAB. SERVS., MASSACHUSETTS 

MONITORING REPORT (2000), https://www2.ed.gov/policy/speced/guid/idea/monitor/ma-final-report.doc 

[hereinafter MASSACHUSETTS MONITORING REPORT]. 
138 

Virtual Interview with Cynthia Moore, Vice President of Membership, Special Needs Advoc. Network (Jan. 6, 

2021) [hereinafter Jan. 6 Virtual Interview with Cynthia Moore]. 
139 

See infra Exhibit B. 
140 

See infra Exhibit B. 
141 

Jan. 6 Virtual Interview with Cynthia Moore, supra note 138. 
142 

See infra Exhibit C. 
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ii. IEP Survey 

 

As an additional remedy to address shortcomings in the Commonwealth’s IEP 

implementation process, Massachusetts should consider developing a survey to be provided to 

families following each IEP meeting that solicits information as to their satisfaction with the 

meeting. While there is significant anecdotal evidence concerning whether IEP meetings both 

comply with the IDEA and serve family needs in an effective way, Massachusetts does not 

directly gather any empirical data on family satisfaction with IEP meetings.143 Reporting this 

data could potentially incentivize school officials to have productive and cooperative IEP 

meetings and reveal which districts fail to do so. If this data is broken down by demographics, 

districts may also be incentivized to discontinue any practices at these meetings that lead to the 

disproportionate placement and treatment of BIPOC students and families. Massachusetts could 

look to Rhode Island as a model for development of this survey.144 Rhode Island House Bill 

7814 tasks its state Department of Education with developing a survey to “allow parents, 

guardians, and caretakers of students with disabilities . . . to provide feedback on their 

experience, understanding, and level of satisfaction with the processes involving IEPs, 504 plans, 

and related supports and services.”145 By adopting a survey of this nature, Massachusetts may be 

able to put itself in a better position to identify and remedy inefficiencies in its complaint system. 

However, if the Commonwealth of Massachusetts is unwilling or unable to develop such a 

 

 

 
 

143 
See Virtual Interview with Salima Slimane, Member & past President, Malden SEPAC Advisory Bd. (Jan. 12, 

2020); Virtual Interview with Katrina Norman, Sec’y, Bos. Special Educ. Parent Advisory Council (Jan. 12, 2020); 

Virtual Interview with Luciane DeToledo, Co-Dir., Somerville Special Educ. Parent Advisory Council (Jan. 12, 

2020); Virtual Interview with Fabienne Eliacin, Bd. Member, Collaborative Parent Leadership Action Network (Jan. 

12, 2020). 
144 

See H. 5833, 2021 Gen. Assemb., Feb. Sess. (R.I. 2021), 

http://webserver.rilin.state.ri.us/BillText/BillText21/HouseText21/H5833.pdf. 
145 

Id. at § 16-24-21(a)(b). 

http://webserver.rilin.state.ri.us/BillText/BillText21/HouseText21/H5833.pdf
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When DESE issues a decision on a school or school district’s compliance, it is largely left 

up to the districts themselves to administer corrective action plans ordered by DESE. It is 

highly problematic that districts are expected to be self-accountable because, without a system 

of checks and balances, districts effectively answer to themselves and, as a result, may fail to 

implement appropriate remedies for their students with minimal to no consequences.148
 

- Elizabeth McIntyre, Senior Attorney, Greater Boston Legal Services 

 

 

survey, Massachusetts advocacy groups should consider developing a comparable questionnaire 

and distributing it themselves.146
 

iii. PRS Complaint 

 

PRS complaints are state-based complaints that are filed when a student’s IEP is violated 

or is not being adequately fulfilled.147 The memorandum now shifts to an explanation and 

analysis of Massachusetts’ PRS. 

 

VIII. State Complaint System: Structural Problems 
 

 

This section analyzes the structure and limitations of the Massachusetts special education 

complaint system when a student does not receive adequate services related to their IEP. 

Subsection A reviews two options that families may pursue when seeking redress for a special 

education issue. Subsection B illustrates the PRS state complaint process. Subsection C examines 

several key structural inadequacies within the PRS. Finally, Subsection D identifies specific 

remedies to alleviate the shortcomings of the PRS and improve its accessibility for families. 

 

 

 

 

146 
See infra Section X (discussing how Massachusetts advocacy groups could use social media to disseminate 

information and distribute resources to families). 
147 

Complaint Information Guide, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC.: PROBLEM RESOL. SYS. 

OFF., https://www.doe.mass.edu/prs/guide/default.html (Apr. 16, 2020). 
148 

Virtual Interview with Elizabeth McIntyre, Senior Att’y, Greater Bos. Legal Servs., (Nov. 30, 2020). 

http://www.doe.mass.edu/prs/guide/default.html
http://www.doe.mass.edu/prs/guide/default.html
http://www.doe.mass.edu/prs/guide/default.html
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A. Overview of the State Complaint System 
 

This subsection describes the application of DESE’s existing special education 

regulations and outlines the complaint structure, which addresses disputes concerning violations 

of state and federal law. Chart 8.1 illustrates the relationship between the two complaint systems 

under DESE and the types of complaints they manage as analyzed within this memorandum. 

Chart 8.1: Massachusetts Special Education Complaint System 

 

As the SEA in Massachusetts, DESE must ensure compliance with the IDEA.149 In its 

authority as the SEA, DESE’s board created regulations to oversee compliance, found under 

Title 603 of the Code of Massachusetts Regulations (CMR).150 Specifically, 603 CMR 28.00 

“governs the provision by Massachusetts public schools of special education and related services 

to eligible students,” and is written in accordance with Massachusetts statutes governing special 

education.151 Per DESE regulations, the PRS is responsible for resolving procedural issues, 

including the failure to correctly implement a student’s IEP.152 The PRS also handles all non- 

 

149 
MASS. GEN. LAWS ch. 71B, § 2A (2021); 20 U.S.C. § 1412(a)(11)(a). 

150 
603 MASS. CODE REGS. 28.00 (2018). 

151 
603 MASS. CODE REGS. 28.01(2) (2018); MASS. GEN. LAWS ch. 71B (2021). 

152 
603 MASS. CODE REGS. 28.08 (2018). 
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compliance complaints not related to special education.153 Substantive special education issues— 

such as whether the substance of an IEP meets the standard required by the IDEA and FAPE— 

are considered due process complaints and processed under the BSEA, not the PRS.154 The 

BSEA conducts due process hearings for both procedural and substantive complaints, but 

involves a lengthy, complicated process, which is explained in further detail below.155 As the 

PRS system is intended to be a more accessible option for families, this memorandum focuses 

primarily on its shortcomings. Chart 8.2 below provides a comparative overview of the 

differences between the PRS and the BSEA. 

 
Chart 8.2: PRS & BSEA Distinctions 

 
PRS BSEA 

Statute of 

Limitations 

1 year 2 years 

Complaints 

Accepted 

● General and special education 

issues 

● Claims against public, private, 

charter, and special education 

schools 

● Allegations involving 

procedural violations of federal 

and state regulations 

● Special education issues, 

including discipline of students 

on IEP or 504 plan 

● Mediation and facilitated team 

meetings as options for issue 

resolution 

Representation None required Legal representation recommended; 

school district often represented by 

attorney 

Length of Process 2-3 months (federal guidelines 

mandate resolution within 60 days) 

No timeline specified 

Decisions Decisions are not published and cannot 

be appealed 

Decisions are published and can be 

appealed 

 
153 

E-mail from Barry Barnett, Dir., Problem Resol. Sys., Mass. Dep’t of Elementary & Secondary Educ., to Jaiy 

Dickson, Student, Ne. Univ. Sch. of Law, (Jan. 7, 2021, 15:49 EST) (on file with authors). 
154 

603 MASS. CODE REGS. 28.08 (2018). 
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B. PRS Complaint Process

PRS complaints involve disputes about violations of state and federal law and 

regulations, including violations of the IDEA Part B.156 The PRS complaint process lasts 

approximately two to three months.157 Chart 8.3 outlines the complaint process through the 

PRS.158
 

Chart 8.3: The PRS Complaint Process 

When making a determination based upon the complainant's response and PRS report 

(see step five in Chart 8.3 above), DESE may determine that the complaint does not fall within 

the authority of the PRS and direct the complainant to the BSEA.159 DESE may also decide that a 

finding cannot be reached due to insufficient or conflicting evidence presented by the parties, in 

which case the complainant may provide additional materials in order for DESE to make a 

156 
Complaint Information Guide, supra note 147. 

157 
Id. 

158 
Id.  
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determination.160 A finding of IDEA compliance implies that the LEA is meeting all legal 

requirements in its provision of FAPE.161 If the PRS finds an LEA to be in compliance with the 

IDEA, its decision is not appealable.162 Findings of noncompliance with the IDEA indicates that 

the district does not meet the legal requirements for the provision of FAPE.163 If this occurs, the 

PRS specialist informs the district of its noncompliance and informs the district on how to 

achieve compliance.164 The district must then respond with a corrective action plan.165 The PRS 

specialist will then follow up with the district periodically to ensure it is compliant with the 

corrective action plan.166
 

C. Structural Inadequacies of the State Complaint System 
 

This section explores the repercussions of the configuration of the Massachusetts special 

education system. Part (i) explains the lack of clear policies and procedures in Massachusetts. 

Part (ii) describes Massachusetts’ overwhelmed PRS and examines various effects of these 

structural inadequacies. Part (iii) explains how the PRS only handles procedural complaints by 

relegating all substantive complaints to the BSEA. Part (iv) analyzes the IDEA enforcement 

statewide. Part (v) concerns the failure to process substantive systemic complaints, and Part (vi) 

addresses the failure to remedy known instances of significant racial and ethnic 

disproportionality. 

 

 

 

 

 

 

160 Id. 

161 Id. 

162 Id. 

163 Id. 
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i. Policies and Procedures 

 

As the SEA for Massachusetts, DESE is required to have policies and procedures in order 

to be compliant with the IDEA Part B.167 DESE recently submitted its Annual State Application 

for Federal Fiscal Year (FFY) 2020, to expire in 2023.168 Within the Annual State Application, 

DESE asserted that Massachusetts implements statewide policies and procedures that: (1) 

correctly and practically implement Child Find; (2) enable the Commonwealth to monitor and 

enforce the IDEA Part B requirements; and (3) prevent significant disproportionate 

representation based on race or ethnicity within the special education system.169
 

Because DESE does not clearly describe what constitutes policies and procedures on its 

website, LO 8 contacted DESE to obtain a formal copy of its policies and procedures.170 DESE 

required a formal public records request with the Commonwealth to acquire a copy.171 In 

response to all three of our questions, LO 8 received an email with web links to various 

documents and DESE websites, but the response email did not include a comprehensive copy of 

formal policies and procedures.172 In fact, although the email was “a combined effort of multiple 

units within the Department,” it was convoluted and lacked relevant information available on 

DESE’s website. 173 For example, in response to LO 8’s request for policies and procedures 

 
 

167 
20 U.S.C. § 1412(a). 

168 
See MASS. DEP’T OF SECONDARY & ELEMENTARY EDUC., ANNUAL STATE APPLICATION UNDER PART B OF THE 

INDIVIDUALS WITH EDUCATION ACT AS AMENDED IN 2004 FOR FEDERAL FISCAL YEAR 2020 (2020), 

https://www.education.pa.gov/Documents/K-12/Special%20Education/IDEIA-IDEA/Proposed%202021%20IDEA- 

B%20Application.pdf [hereinafter ANNUAL STATE APPLICATION]. 
169 

Id. at Section II-3 to -6 (see in particular assurances 3, 11, and 24). 
170 

E-mail from Jaiy Dickson, Student, Ne. Univ. Sch. of Law, to District Support, Mass. Dep’t of Elementary & 

Secondary Educ. (Jan. 12, 2021, 15:52 EST) (on file with author). 
171 

E-mail from Lauren Viviani, Manager, Off. of Special Educ. Plan. & Pol’y, Mass. Dep’t of Elementary & 

Secondary Educ., to Jaiy Dickson, Student, Ne. Univ. Sch. of Law (Jan. 13, 2021, 12:52 EST) (on file with authors). 
172 

E-mail from Tracy A. Collins, Admin. Assistant, Off. of Special Educ. Plan. & Pol’y, Mass. Dep’t of Elementary 

& Secondary Educ. to Jaiy Dickson, Student, Ne. Univ. Sch. of Law, (Feb. 4, 2021, 14:28 EST) (on file with 

authors). 

http://www.education.pa.gov/Documents/K-12/Special%20Education/IDEIA-IDEA/Proposed%202021%20IDEA-
http://www.education.pa.gov/Documents/K-12/Special%20Education/IDEIA-IDEA/Proposed%202021%20IDEA-
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regarding Child Find, DESE provided a single indicator measuring the percentage of children 

who are evaluated for Child Find and given an IEP within forty-five days.174 This indicator was 

within the State Performance Plan/Annual Performance Report (State Annual Performance 

Report) for Federal Fiscal Year 2018.175 This document outlines DESE’s summary of LEA 

compliance with regulations in federal fiscal year 2017 and plans for improvement in 2018.176 

No policies and procedures were provided explaining how Child Find should operate within 

Massachusetts.177 However, 603 CMR § 28.04 details statewide regulations for LEAs to follow 

in terms of Child Find evaluations.178 These regulations appear to be policies and procedures; 

however, because they were not provided as part of the public records request, DESE either 

neglected to provide fully comprehensive policies and procedures, or it is not clear whether 

DESE regards them as such.179 As a result, it is unclear whether Massachusetts is in fact 

compliant with the policies and procedures requirement of the IDEA regarding Child Find.180
 

This confusion is problematic because it indicates that even DESE is unsure of what its 

policies and procedures are. DESE appears unable to provide policies and procedures in a fully 

comprehensible way for those who request them.181 This presents a major barrier for guardians 

and advocates who may struggle to decipher what statewide policies and procedures are and 

 

 

 

 

 

 
 

174 
Id.; STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97, at 48-51. 
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E-mail from Tracy A. Collins, supra note 172; STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, 

supra note 97, at 48-51. 
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STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97, at 1-2. 
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where to find them.182 The lack of clear policies and procedures is a defect that permeates the 

system in many distinct but interrelated ways as analyzed below. 

ii. Overwhelmed Complaint System 

 

The Massachusetts PRS handles all education-related complaints, differing significantly 

from other states’ utilization of their state complaint systems, which process only special 

education-related complaints.183 As the PRS only employs eight specialists, Massachusetts’ 

choice to extend its state complaint system to all education-related complaints results in the PRS 

being understaffed and under-resourced.184 This requires the PRS to limit the amount and type of 

complaints it can readily address.185 For example, a Massachusetts parent was told by the PRS in 

2020 that an issue of money damages would need to be handled by BSEA, under no apparent 

legal authority.186
 

Another result of the PRS being under-resourced is the delay in completing investigations 

and delivery of Letters of Finding, despite the sixty-day time limit required under 34 C.F.R. § 

300.152(a).187 Evidence of this can be found in the 2019 findings of LO 11’s research that 

determined twenty-nine percent of investigations were not completed within federal regulation 

timelines before the pandemic began.188 The IDEA does not explicitly prohibit the use of state 

complaint systems for other education-related complaints, but overburdening the PRS in this way 

enables noncompliance and inhibits the PRS from acting in its full capacity. 

 

182 
Virtual Interview with Salima Slimane, supra note 143; Virtual Interview with Katrina Norman, supra note 143; 

Virtual Interview with Luciane DeToledo, supra note 143; Virtual Interview with Fabienne Eliacin, supra note 143.
 

183 
E-mail from Barry Barnett, supra note 153. 

184 
PRS Specialist Assignments, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., 

https://www.doe.mass.edu/prs/specialist.html (Feb. 25, 2021). 
185 

Virtual Interview with Elizabeth McIntyre, supra note 148. 
186 

E-mail from Paula T. Twomey, Educ. Specialist Supervisor, Problem Resol. Sys., Mass. Dep’t of Elementary & 

Secondary Educ., to Undisclosed Parent Recipient (Oct. 9, 2020, 13:20 EST) (on file with authors). 
187 

Asgari et al., supra note 8, at A-6; 34 C.F.R. § 300.152(a). 

http://www.doe.mass.edu/prs/specialist.html
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iii. Bifurcation of Procedural and Substantive Complaints 

 

As the PRS and the BSEA systems are inherently different in structure and use, DESE 

determined that each system should address different types of complaints.189 Neither the 

procedural safeguards in IDEA Part B nor federal regulations suggest that either system, due 

process or state complaint, is better suited to address complaints “relating to identification, 

evaluation, [and/or] educational placement of the child.”190 However, Massachusetts regulations 

suggest that the scope of the PRS is limited to procedural issues, while BSEA complaints can 

address the requirements enumerated in the IDEA Part B.191
 

SEAs are required to put in place policies and procedures regarding state complaint 

systems.192 DESE failed to provide policies and procedures explaining why the complaint system 

is bifurcated and has not expressly stated what procedural issues or “issues related to the 

implementation of requirements” would fall under the PRS purview.193 Stakeholders have 

suggested that if an issue is substantive in nature, the Massachusetts written state complaint 

system would fail to provide a remedy.194 When asked for policies and procedures delineating 

which state complaints are handled by the PRS and the BSEA, DESE cited the C.F.R.195 The 

C.F.R. directs SEAs to create policies and procedures of their own.196 As evidenced by LO 8’s 

public record request, DESE has failed to meet its policies and procedures requirement as it 

pertains to procedural and substantive complaints.197
 

 

189 
603 MASS. CODE REGS. 28.08(2) (2018); 603 MASS. CODE REGS. 28.08(3) (2018). 

190 
20 U.S.C. § 1415(b)(6); 34 C.F.R. § 300.153(b)(1) (2021); 34 C.F.R. § 300.151. 

191 
603 MASS. CODE REGS. 28.08 (2018). 

192 
34 C.F.R. § 300.100. 

193 
Complaint Information Guide, supra note 147; E-mail from Tracy A. Collins, supra note 172; 34 C.F.R. §§ 

300.152-300.153. 
194 

See Virtual Interview with Elizabeth McIntyre, supra note 148. 
195 

E-mail from Tracy A. Collins, supra note 172; §§ 300.152-300.153. 
196 

§ 300.100. 
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Arbitrarily separating the types of special education complaints accepted by each system 

decreases accessibility to Massachusetts’ written state complaint system, which disregards the 

intent of the IDEA and 34 C.F.R. 300.151.198 Guardians and stakeholders may receive 

notification that there was insufficient information included in a PRS complaint to determine 

LEA compliance.199 Once the PRS makes this determination, the person filing the complaint 

must either resubmit additional information or may pursue a remedy with the BSEA.200 The 

IDEA Part B requires states and commonwealths to provide a complaint system where all parties 

can bring forth complaints of issues enumerated in § 1415(6)(A); however, if BSEA is the only 

option available to remedy substantive complaints, then DESE is in direct violation of this 

requirement.201
 

The bifurcated system between the PRS and the BSEA unreasonably prevents families 

from effectively utilizing the systems to achieve remedies for their children.202 While the BSEA 

offers free mediation meetings for guardians to resolve complaints, the process is lengthy and 

difficult to navigate without an attorney.203 Schools or districts typically have an attorney present 

at such meetings, which inherently advantages districts over families who often cannot afford 

such representation.204 Furthermore, the time slots for mediation are limited and it may take up to 

thirty days to schedule a meeting.205 A mediation meeting can range from two hours to a full day, 

198 
See infra Section IX (explaining the linguistic and technological barriers of the complex system); 20 U.S.C. § 

1415(b)(6); 34 C.F.R. § 300.151. 
199 

Virtual Interview with Elizabeth McIntyre, supra note 148. 
200 

Complaint Information Guide, supra note 147. 
201 

20 U.S.C. § 1415(b)(6)(A) (“with respect to any matter relating to the identification, evaluation, or educational 

placement of the child, or the provision of a free appropriate public education to such child”). 
202 

Jan. 6 Virtual Interview with Cynthia Moore, supra note 138. 
203 

Overview of the BSEA and its Dispute Resolution Processes, FED’N FOR CHILD. WITH SPECIAL 

EDUC., https://fcsn.org/rtsc/wp-content/uploads/sites/2/2013/11/BSEA-Overview.pdf [hereinafter Overview of the 

BSEA] (last visited Mar. 3, 2021); Jan. 6 Virtual Interview with Cynthia Moore, supra note 138. 
204 

Jan. 6 Virtual Interview with Cynthia Moore, supra note 138. 
205 

Overview of the BSEA, supra note 203. 
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requiring guardians to take time off of work to attend.206 If more than one session is scheduled, 

the process can be extended.207 For families with limited financial resources and urgent special 

education concerns, we assert that the BSEA is an unattractive, ineffective option for the 

expedient resolution of IEP disputes between guardians and schools. The COVID-19 pandemic’s 

adverse effect on family income and resources could serve to make this system even more 

inaccessible.208
 

Families who utilize the PRS and BSEA often find their problems are unresolved by a 

determination of noncompliance. After such a determination, the school district is required to 

submit a corrective action plan detailing how it will rectify the noncompliance.209 DESE, by way 

of the PRS, has the duty to enforce compliance with the IDEA and ensure school districts adhere 

to corrective action plans.210 The next section explores available IDEA enforcement mechanisms 

and illustrates the consequences of not fully utilizing them in Massachusetts. 

iv. Inadequate Enforcement of the IDEA 

 

In addition to bifurcation, another structural shortcoming of the PRS is the noticeable 

lack of effective enforcement methods. The federal regulations list four enforcement methods 

and clarify that SEAs must use those methods to ensure LEA compliance, if applicable.211 Listed 

enforcement methods include: (1) technical assistance to an LEA, (2) imposing of special 

conditions on funding, (3) corrective action or improvement plans, and (4) withholding some or 

 

 

 

206 
Id. 

207 
Id. 

208 
Covid-19 Has Harmful Effects on Children in Low-Income Families, Researchers Find, GEORGETOWN UNIV. 

(Aug. 31, 2020), https://www.georgetown.edu/news/covid-19-has-harmful-effects-on-children-in-low-income- 

families-researchers-find/ [hereinafter Covid-19 Harmful Effects]. 
209 

Complaint Information Guide, supra note 147. 
210 

Id. 

211 
34 C.F.R. § 300.600(a)(3). 

http://www.georgetown.edu/news/covid-19-has-harmful-effects-on-children-in-low-income-
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all of the provided special education funds.212 However, the PRS does not have policies and 

procedures relating to enforcement mechanisms, and reports to only implement corrective action 

plans as a form of enforcement on its website.213
 

In response to LO 8’s public records request for Massachusetts policies and procedures 

related to enforcement, DESE directed LO 8 to the State Annual Performance Report.214 In this 

report, the Commonwealth discusses corrective action plans, technical assistance, and training as 

methods of addressing identified areas of non-compliance.215 Enforcement mechanisms found in 

the C.F.R. that relate to funding were not mentioned in the State Annual Performance Report.216 

While the State Annual Performance Report does indicate how DESE implements certain 

enforcement methods after instances of non-compliance, the methods are mentioned as 

retroactive remedies with no clear standard that typically encompasses a policies and procedures 

manual.217 Considering this was the documentation sent to LO 8 as “policies and procedures,” 

the lack of clearly delineated policies and procedures stated within the State Annual Performance 

Report effectively constitutes a failure to meet the requirements of the C.F.R.218
 

Massachusetts’ failure to maintain policies and procedures related to all enforcement 

mechanisms violates the federal regulations associated with the IDEA.219 34 C.F.R. 300.149(b) 

asserts, “[t]he State must have in effect policies and procedures to ensure that it complies with 

the monitoring and enforcement requirements in §§ 300.600 through 300.602 ....... ”220 34 C.F.R. 

 
 

212 Id. 

213 Complaint Information Guide, supra note 147. 

214 E-mail from Tracy A. Collins, supra note 172. 

215 STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97, at 25, 49-50, 54, 56. 

216 See id. 

217 See id. 

218 See id. 
219 

34 C.F.R. § 300.149(b). 
220 Id. 
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§ 300.600 (a)(3) then explains that states must enforce implementation of the requirements of the 

IDEA Part B “using appropriate enforcement mechanisms, which must include, if applicable, the 

enforcement mechanisms identified in § 300.604(a)” which include technical assistance, 

corrective action plans, and imposing conditions on or withholding of funds.221 Although 34 

C.F.R. § 300.600 allows states to determine when and if the four enforcement mechanisms are 

applicable, the unambiguous language of 34 C.F.R. § 300.149(b) explicitly requires that a 

“[s]tate must have policies and procedures to ensure that it complies with the monitoring and 

enforcement requirements in § 300.600” (emphasis added).222 34 C.F.R. § 300.149(b) mandates 

that states have policies and procedures in order to comply with the requirements laid out in the 

sections of 34 C.F.R. that concern monitoring, technical assistance, and enforcement.223A plain 

reading of these two federal regulations indicates states are required to maintain policies and 

procedures related to enforcement, including all of the enforcement mechanisms identified in § 

300.600.224 Other SEAs have interpreted this language by identifying how and when 

enforcement methods would be used to ensure LEA compliance within their states.225 For 

example, North Carolina adopted a comprehensive set of policies and procedures, incorporating 

the C.F.R. into its own state regulations, and expounds upon the applicability or use of all four 

enforcement measures within the state.226 Enacting comprehensive policies and procedures on 

 

 

 
 

221 
34 C.F.R. § 300.600(a)(3); 34 C.F.R. § 300.604. 

222 
§ 300.149(b); 34 C.F.R. § 300.600. 

223 
§ 300.149(b); 34 C.F.R. § 300.600-609. 

224 
§ 300.149(b); § 300.600. 

225 
N.C. DEP’T OF PUB. INSTRUCTION: EXCEPTIONAL CHILD. DIV., POLICIES GOVERNING SERVICES FOR CHILDREN 

WITH DISABILITIES 109-10 (2017), https://ec.ncpublicschools.gov/policies/nc-policies-governing-services-for- 

children-with-disabilities/2020PoliciesGoverningServicesforChildrenwDisabilities8.26.20.pdf [hereinafter N.C. 

FORMAL STATE COMPLAINT PROCEDURES]; TEX. EDUC. AGENCY, SPECIAL EDUCATION RULES AND REGULATIONS F- 
1 (2017) http://framework.esc18.net/Documents/Side_by_Side.pdf. 
226 

See N.C. FORMAL STATE COMPLAINT PROCEDURES, Supra note 225, at 10. 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f31b6027283ea1d85fcbbf0ce99cf4e9&term_occur=999&term_src=Title%3A34%3ASubtitle%3AB%3AChapter%3AIII%3APart%3A300%3ASubpart%3AF%3ASubjgrp%3A61%3A300.600
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enforcement such as those implemented by North Carolina could help bring DESE into 

compliance with the IDEA. 

Further, DESE’s response to LO 8’s public records request suggested evidence of 

policies and procedures could be found in the LEA’s Special Education Program Plan.227 This is 

a plan that LEAs are required to update regularly at the request of DESE.228 In this plan, LEAs 

indicate that they understand funds may be withheld from their school or district if they are 

found to be noncompliant with regulations or statutes related to special education.229 While the 

withholding of funds is one form of enforcement, other policies and procedures regarding 

enforcement are not discussed within the rest of the document the school is required to keep on 

file.230 Further, this is inconsistent with the State Annual Performance Report, the document 

Massachusetts claims to memorialize statewide policies and procedures, as this report says 

nothing related to withholding of funds as a utilized enforcement mechanism.231
 

The importance of enforcement mechanisms is highlighted in the lived experiences of 

various stakeholders. Family experiences indicate that when corrective action is ordered by the 

PRS, there is a lack of follow-up to ensure a student’s needs are met.232 Multiple special 
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E-mail from Tracy A. Collins, supra note 172. 
228 

MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., SPECIAL EDUCATION PROGRAM PLAN 1 (2018), 

https://www.doe.mass.edu/sped/advisories/programplan/statement.docx [hereinafter SPECIAL EDUCATION PROGRAM 

PLAN]. 
229 

Id. at 4. 
230 

Id. 

231 
See STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97; but see 603 MASS. CODE 

REGS. 28.03(6) (2018) (stating that the department may withhold funds from LEAs out of compliance with the 

IDEA). 
232 

Virtual Interview with Nancy Duggan, Co-Founder, Decoding Dyslexia (Oct. 28, 2020); Virtual Interview with 

Roxann Harvey, supra note 117; Virtual Interview with Lisa Nelson, Co-founder, Decoding Dyslexia (Oct. 28, 

2020); Virtual Interview with Shenikwa Medlock, Founder, Educ. L. Help (Oct. 28, 2020); Virtual Interview with 

Cheryl Poe, Founder & Owner, Advocating 4 Kids, Inc. (Oct 28, 2020); Virtual Interview with Amy 

Trail, Advoc., Educ. Advoc. (Oct 28, 2020); Virtual Interview with Salima Slimane, supra note 143; Virtual 

Interview with Katrina Norman, supra note 143; Virtual Interview with Luciane DeToledo, supra note 143; Virtual 

Interview with Fabienne Eliacin, supra note 143. 
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education advocates recounted filing complaints regarding an LEA’s failure to comply with the 

directives of the PRS, yet DESE took no substantive action to enforce a change in the LEA’s 

behavior.233 Such a circular system allows LEAs and the PRS to evade accountability, leaving 

families without access to the special education services mandated by law. While many students 

do receive their required IEP services, unreliable enforcement of FAPE by the PRS results in 

harmful inconsistencies in the delivery of these services.234 The inconsistency in statewide 

procedures, and more specifically the inconsistency in provision of FAPE, is statistically more 

likely to harm students of color.235
 

The lack of clarity and the disparity in actual enforcement provided suggests DESE is 

failing to maintain its duty of general supervision as required by the IDEA.236 SEAs are required 

by law to provide all children with disabilities “full educational opportunit[ies]” and ensure the 

“appropriate future provision of services.”237 Therefore, once claims are processed, DESE may 

fall short of meeting these requirements due to the bifurcation of the complaint system and the 

disparate application of enforcement mechanisms. 

There is evidence to suggest that DESE’s lack of effective enforcement methods has been 

a long-standing issue in Massachusetts.238 In 1999, OSEP conducted an official review and 

determined that DESE was noncompliant with the IDEA Part B regulations in several ways, 

233 
Virtual Interview with Nancy Duggan, supra note 232; Virtual Interview with Roxann Harvey, supra note 117; 

Virtual Interview with Lisa Nelson, supra note 232; Virtual Interview with Shenikwa Medlock, supra note 232; 

Virtual Interview with Cheryl Poe, supra note 232; Virtual Interview with Amy Trail, supra note 232; Virtual 

Interview with Salima Slimane, supra note 143; Virtual Interview with Katrina Norman, supra note 143; Virtual 

Interview with Luciane DeToledo, supra note 143; Virtual Interview with Fabienne Eliacin, supra note 143. 
234 
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See infra Section IX. 
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20 U.S.C. §1412 (a)(11)(A) (2021). 
237 

20 U.S.C. §1412 (a)(2) (2021); 34 C.F.R. §300.151(b)(2) (2021). 
238 

MASSACHUSETTS MONITORING REPORT, supra note 137. 
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including its failure to implement an effective monitoring system that could identify deficiencies 

and ensure LEA compliance.239 During public meetings organized by OSEP, Massachusetts 

guardians shared that barriers to appropriate services for their children included ineffective 

“monitoring of school districts, enforcement of corrective actions, due process hearing decision 

timelines, state funding for special education, and a state presence and accountability at the local 

school level.”240 Although submitted twenty-five years ago, these complaints are strikingly 

similar to complaints submitted by families today, suggesting that many of these issues remain 

unresolved.241 Additionally, in a 1997 monitoring review, OSEP found that twenty-nine percent 

of complaints submitted to DESE were not resolved within the mandated timelines.242 In 2019, 

LO 11 found the same twenty-nine percent statistic from information collected between 2017 

and 2019.243 As a result, LO 8 drafted an OSEP letter to bring federal attention to the fact that the 

deficiencies identified in the 1990s regarding DESE’s pattern of ineffective enforcement 

methods persist. This OSEP letter is located in Exhibit C of this memorandum’s Appendix. 

v. Impact of Structural Inadequacies on Systemic Complaints

Another negative consequence of the bifurcation of complaints accepted by the PRS and 

the BSEA is the limitation on filing systemic complaints.244 Systemic complaints are complaints 

filed jointly by multiple families to address an educational issue that consistently and negatively 

239 
Id. at 41-43. 

240 
Id. at 41. 

241 
Virtual Interview with Nancy Duggan, supra note 232; Virtual Interview with Roxann Harvey, supra note 117; 

Virtual Interview with Lisa Nelson, supra note 232; Virtual Interview with Shenikwa Medlock, supra note 232; 

Virtual Interview with Cheryl Poe, supra note 232; Virtual Interview with Amy Trail, supra note 232; Virtual 

Interview with Salima Slimane, supra note 143; Virtual Interview with Katrina Norman, supra note 143; Virtual 

Interview with Luciane DeToledo, supra note 143; Virtual Interview with Fabienne Eliacin, supra note 143. 
242 
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243 
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244 
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impacts students.245 Because due process complaints involve adjudicative hearings only for the 

individual child concerned in the complaint, multiple families are unable to bring a single 

complaint together.246 However, because anyone can file a written state complaint, if provided 

the opportunity and resources, groups or families can file written state complaints jointly as an 

effective tool for systemic change.247 For example, in Ohio, special education attorney Kerry 

Agins and advocate Brenda Louisin noted that filing a systematic violation complaint benefits 

the district as a whole.248 This is because a systemic complaint seeks to initiate policy 

developments, procedural changes, and shifts in culture that support the entire community 

instead of focusing only on the individual needs of each particular child.249 In Massachusetts, the 

PRS is not equipped to accept substantive systemic complaints because it only considers clear 

violations of law that do not require judgment, which are generally limited to procedural 

complaints.250 Therefore, because neither the BSEA nor the PRS will accept them, families who 

wish to file such a systemic complaint have no avenue for recourse. 

Further, 34 C.F.R. § 300.151(b) states that in resolving a complaint, the SEA must 

address “appropriate future provision of services for all children with disabilities.”251 Without a 

mechanism for receiving systemic substantive complaints, the SEA and LEA are unable to 

address concerns faced by many families. The inability of guardians to highlight areas for 

improvement for current students leads to future students suffering the same issues, which is a 
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246 
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34 C.F.R. §300.151(b). 
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direct violation of C.F.R.252 The unclear documentation received from Massachusetts through 

our public record request has not sufficiently indicated methods the Commonwealth is using to 

ensure “appropriate future provisions.”253
 

vi. Significant Disproportionality

Another important aspect of DESE’s general supervisory authority is ensuring that there 

is not significant disproportionality of students represented within the special education system 

based on race or ethnicity.254 According to the State Annual Performance Report, it appears that 

DESE failed to address a known issue of significant disproportionality in Massachusetts, which 

is a form of noncompliance.255 Under the IDEA § 1418(d)(1), each state is required to determine 

if students are being disproportionately (1) identified as having disabilities; (2) placed in non- 

general education settings; or (3) disciplined, including suspension or expulsion from those 

settings.256 DESE determined that as of the 2019-2020 school year, the acceptable “risk ratio” (a 

ratio used to determine whether the incidence of students of a particular racial or ethnic group are 

disproportionately identified, placed, or disciplined) is four times higher than the rate of all other 

racial or ethnic groups.257 In the State Annual Performance Report, DESE concluded that even 

though students who are Black and Latino were disproportionately identified as having 

disabilities in several LEAs, the numbers were not due to “inappropriate identification.”258 Based 

252 Id.

253 E-mail from Tracy A. Collins, supra note 172. 

254 20 U.S.C. § 1418(d)(1); STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97, at 42-47. 

255 STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97, at 42-47. 
256 

§ 1418(d)(1).
257 

Memorandum from Russell Johnston, Senior Assoc. Comm’r & State Dir. of Special Educ., Mass. Dep’t of 

Elementary & Secondary Educ., Significant Disproportionality in Special Education 4 (June 21, 2019), 

https://www.doe.mass.edu/sped/advisories/2019-0621dispro.docx [hereinafter Johnston Memorandum]. 
258 

STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97, at 42-47. 
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on this conclusion, the State Annual Performance Report declared that Massachusetts met its 

target of zero percent significant disproportionality.259
 

There are no provisions in the IDEA § 1418 or 34 C.F.R. § 300.646 stating that an SEA is 

relieved of its duty to address issues of disproportionality if the SEA determines the numbers are 

not due to “inappropriate identification.”260 In fact, the IDEA § 1418(d)(2) specifically states that 

in a case of significant disproportionality, the SEA must review policies, procedures, and 

practices, as well as reserve funds to provide specific services for those overidentified 

children.261 DESE disseminated a 2019 memorandum to LEAs that describes an implementation 

plan to improve instances of significant disproportionality within Massachusetts schools.262 

However, it is unclear whether that plan will be implemented in cases where significant 

disproportionality is not due to inappropriate identification of students.263 With no adequate 

explanation as to how DESE determines an LEA’s compliance it is likely that DESE is not 

meeting its responsibility to address and remedy issues of significant disproportionality for 

students based on race or ethnic group.264
 

In sum, we believe DESE has not met its duty of general supervision and is out of 

compliance with the IDEA in the following key areas: 

(1) A lack of readily accessible policies and procedures regarding how to comply with and 

enforce IDEA provisions; 

(2) An overwhelmed complaint system causing ineffective and delayed resolution of 

complaints; 

 

 

 

 
 

259 
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260 
§ 1418(d)(1); 34 C.F.R. § 300.646. 

261 
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(3) Ambiguous allocation of substantive and procedural complaints between the PRS and the 

BSEA, preventing guardians from resolving concerns regarding their child’s educational 

services; and 

(4) A failure to address instances of significant disproportionality in LEAs. 

 
The PRS is an overwhelmed and ineffective system failing to provide adequate opportunities for 

all families to resolve IDEA-related complaints. Below, we present three potential remedies to 

address and resolve these identified areas of noncompliance. 

D. Remedies 
 

In light of the deficiencies of the PRS system and its harmful consequences, this section 

highlights three possible approaches to improve outcomes for the special education system and 

Massachusetts families: (1) writing an OSEP letter, (2) establishing an office for a special 

education ombudsperson, and (3) improving data publication. 

i. OSEP Letter - Structural Issues within PRS 

 

First, LO 8 has drafted a letter to OSEP that identifies the shortcomings within the PRS 

and proposes resolutions for remedy and redress. OSEP’s guidance and instructions could be 

effective in targeting core areas for rectification within the PRS and provide families and their 

children with stronger special education support. The draft letter to OSEP is located in Exhibit C 

of the Appendix.265
 

ii. Special Education Ombudsperson 

 

In addition to the proposed solutions outlined in Exhibit C, Massachusetts should 

consider establishing an office for a special education ombudsperson. This would assist 

individuals navigating both the state complaint system and the due process complaint system in a 

more efficient and informed manner than the system currently allows for. 

 

265 
See infra Exhibit C. 
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a. Ombudsperson Defined 

 

An ombudsperson is an official employed to provide individuals with free assistance in 

resolving disputes within the public and private sectors.266 Typically, ombudspeople serve two 

roles: one distinctly individual and the other distinctly systemic.267 With respect to individuals, 

ombudspeople assist by directing them to relevant resources, helping them strategically frame 

issues and solutions, and coaching them to interact directly with the organization.268 When 

necessary, they also act as neutral arbiters between the organization and the individual.269 

Systemically, ombudspeople look beyond individual disputes to identify, investigate, and 

recommend solutions to systemic failings within their organization.270
 

Ombudspeople are uniquely positioned to carry out these dual functions because in most 

cases, they are independent of the organization they oversee.271 This independence encourages 

and enables ombudspeople to pursue systemic failings even when doing so may be disfavored by 

the organization being monitored.272 Additionally, ombudspeople may continue investigating 

issues and pressuring the monitored organization to make policy changes even when individual 

complaints are settled or withdrawn.273 Ombudspeople have the flexibility to recommend policy 

changes and other solutions not explicitly stated in the law.274
 

 

 

 
 

266 
The Role of An Ombudsman, OMBUDSMAN ASS’N, https://www.ombudsmanassociation.org/about-the-role-of-an- 

ombudsman.php (last visited Feb. 14, 2021). 
267 

Id. 

268 
What is an Organizational Ombudsman, INT’L OMBUDSMAN ASS’N., https://www.ombudsassociation.org/what- 

is-an-organizational-ombuds (last visited Mar. 13, 2021). 
269 

The Role of An Ombudsman, supra note 266. 
270 

Id. 

271 
Criteria for the Recognition of Ombudsman Offices, OMBUDSMAN ASS’N, at 2 

https://www.ombudsmanassociation.org/docs/OA-Rules-Schedule-1.pdf, (last visited Mar. 13, 2021).
 

272 
MARC HERTOGH ET AL., RESEARCH HANDBOOK ON THE OMBUDSMAN at 477-78 (2018). 

273 
Id. at 477-78. 

274  
Id. at 304-05. 

http://www.ombudsmanassociation.org/about-the-role-of-an-
http://www.ombudsmanassociation.org/about-the-role-of-an-
http://www.ombudsassociation.org/what-
http://www.ombudsassociation.org/what-
http://www.ombudsmanassociation.org/docs/OA-Rules-Schedule-1.pdf
http://www.ombudsmanassociation.org/docs/OA-Rules-Schedule-1.pdf
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b. Models for Ombudspeople in Public Education 

 

Although the concept of an ombudsperson is broad, as a general model it has already 

been adopted in a few states to address areas of specific policy concern within public 

education.275 In Washington, the Office of the Education Ombuds works to address systemic 

opportunity gaps and achieve educational justice.276 In South Carolina, the Office of Special 

Education Services Ombudsman provides resources and advocacy to guardians within special 

education systems.277
 

In the context of special education, interested advocates and legislators should look to 

House Bill 5833, which was introduced in the 2021 Rhode Island General Assembly as a model 

for similar legislation in Massachusetts.278 In Rhode Island, House Bill 5833 would establish a 

special education ombudsperson to monitor state compliance with Section 504 and the IDEA.279 

If enacted, the Rhode Island special education ombudsperson would be independent of the state’s 

Department of Education.280 The Rhode Island ombudsperson would act as an advocate for 

students during individual complaints and IEP disputes, as well as fulfill its broader 

organizational role by tracking and annually reporting various metrics on the types of 

disagreements between schools and filers.281 House Bill 5583 is a promising potential model for 

Massachusetts legislation because it successfully incorporates the ombudsperson’s core functions 

 

275 
Ombudsman, S.C. DEP’T OF EDUC., https://ed.sc.gov/districts-schools/special-education-services/parent- 

resources/dispute-resolution-information/ombudsman/ (last visited Feb. 14, 2021); About us, Washington State 

Governor’s Office of the Education Ombuds, https://www.oeo.wa.gov/en/about-us (last visited Feb. 14, 2021).
 

276 
See Washington State Governor’s Office of the Education Ombuds, supra note 275; The Washington State 

Governor’s Office of the Education Ombuds: Strategic Plan, WASH. STATE GOVERNOR’S OFFICE OF THE EDUC. 

OMBUDS, https://www.oeo.wa.gov/sites/default/files/public/OEO_Strategic_Plan_2020_2023_English.pdf (last 

visited Feb. 14, 2021). 
277 

Ombudsman, supra note 275. 
278 

H. 5833, supra note 144., at § 16-24-20(d)(7). 
279 Id. 

280 Id. 

http://www.oeo.wa.gov/en/about-us
http://www.oeo.wa.gov/en/about-us
http://www.oeo.wa.gov/sites/default/files/public/OEO_Strategic_Plan_2020_2023_English.pdf
http://www.oeo.wa.gov/sites/default/files/public/OEO_Strategic_Plan_2020_2023_English.pdf
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of individual assistance and systemic advocacy, as well as applies it specifically to the context of 

special education and the IDEA. 

c. Application of the Ombudsperson Model to Massachusetts 

 

Section VIII identified four areas of noncompliance in Massachusetts. A special 

education ombudsperson has the potential to respond to each of these areas of noncompliance. 

First, LO 8 determined that Massachusetts lacks readily accessible policies and 

procedures regarding how to comply with and enforce provisions of the IDEA.282 A core 

function of any ombudsperson is to provide individuals with information, resources, and strategic 

counseling.283 Accordingly, a special education ombudsperson could combat the PRS’ lack of 

policies and procedures by providing additional information to individuals on a case-by-case 

basis.284 Beyond that, Rhode Island House Bill 5583 would require its special education 

ombudsperson to develop policies ensuring that families receive relevant documents five days in 

advance of any scheduled meeting where those documents are to be discussed.285 That same 

provision, applied in Massachusetts, could alleviate some of the ambiguity regarding the PRS’ 

policies and procedures. Ombudspeople also identify the systemic shortcomings of the 

organizations they monitor and a special education ombudsperson could use that power to 

petition the PRS to better define and publish its policies.286
 

Second, LO 8 determined that by failing to clearly delineate the PRS’ and BSEA’s 

authority over substantive and procedural complaints, Massachusetts is creating an obstacle to 

 

 

 
 

282 
See infra Section 8(C)(1). 

283 
What is an Organizational Ombudsman, supra note 268. 

284 
The Role of An Ombudsman, supra note 266.

 

285 
H. 5833, supra note 144, at § 16-24-20(d)(7).

 

286 
The Role of An Ombudsman, supra note 266. 
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the resolution of special education disputes.287 Once again, on an individual basis, a special 

education ombudsperson could reduce the negative effect of this ambiguity by advising families 

on where their complaint is likely to have the best chance of resolution.288 Systemically, a special 

education ombudsperson could push for policy changes specific to the PRS and BSEA.289 Rhode 

Island House Bill 5583 tasks its ombudsperson with collecting data regarding what type of 

complaints are being filed, what disabilities the corresponding complainants have, and what 

services or policy changes are needed to address those complaints.290 Tracking that same 

information in Massachusetts would allow a special education ombudsperson to persuasively 

argue the need for a wide variety of policy changes, possibly including changes to the allocation 

of responsibilities between the PRS and the BSEA. 

Third, LO 8 determined that the PRS complaint structure is overwhelmed.291 As a result, 

complaints are resolved in neither a timely nor effective manner.292 All ombudspeople seek to 

resolve complaints quickly and informally by working with the complainant and the organization 

whenever possible.293 Additionally, under many ombudsperson schemes, ombudspeople are 

empowered to conduct their own informal investigations and make non-binding findings and 

recommendations.294 In the context of Massachusetts’ special education system, this power could 

 

 

 
 

287 
See infra Section 8(C)(3). 

288 
The Role of An Ombudsman, supra note 266. 

289 
HERTOGH ET AL., supra note 272, at 305, 481 (2018); What is an Organizational Ombudsman, supra note 268. 

290 
H. 5833, supra note 144, at § 16-24-20(d)(3). 

291 
See infra Section 8(C)(2). 

292 
See infra Section 8(C)(2). 

293 
The Role of An Ombudsman, supra note 266. 

294 
Principle Features of an Ombudsman Scheme, OMBUDSMAN ASS’N, 

https://www.ombudsmanassociation.org/about-principle-features-of-an-ombudsman-scheme.php (last visited Feb. 

27, 2021); Ombudsman Schemes Dealing with Public-Sector Bodies or Private-Sector Businesses, OMBUDSMAN 

ASS’N, https://www.ombudsmanassociation.org/about-ombudsmen-public-sector-private-sector.php (last visited 

Feb. 27, 2021). 

http://www.ombudsmanassociation.org/about-principle-features-of-an-ombudsman-scheme.php
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enable an ombudsperson to alleviate the strain on the state complaint system without the need for 

formal complaints. 

Fourth, LO 8 determined that there is a significant disproportionality in how LEAs are 

identifying, placing, and disciplining students with disabilities.295 Again, a special education 

ombudsperson could use its ability to review systemic failings and make independent 

recommendations to track relevant data and metrics and make specific recommendations to bring 

Massachusetts into compliance with the IDEA.296
 

d. Differences Between Ombudspeople and PRS Specialists 

 

Finally, it is worth noting the difference between an ombudsperson and the existing 

organization of PRS specialists.297 To start, PRS specialists provide only limited assistance to 

filers in submitting state complaints and accessing resources.298 In contrast, ombudspeople have 

much broader authority not just to provide technical assistance, but to act as advisors, advocates, 

and fact-finders.299 Beyond providing technical and resource assistance, ombudspeople act as 

advisors to complainants by using their experience with the monitored organization to help 

devise effective strategies to resolve disputes.300
 

Next, PRS specialists are, with the rare exception of group filings, limited to individual 

cases and the complaint system is entirely driven by the filer.301 For the ombudsperson, however, 

once a complaint is received, it “becomes a general issue with a collective dimension.”302 Even if 

 

295 
See infra Section 8(C)(6). 

296 
The Role of An Ombudsman, supra note 266. 

297 
See PRS Specialist Assignment, MASS. DEP’T OF ELEMENTARY SECONDARY EDUC., 

https://www.doe.mass.edu/sped/idea2004/sig-dispro/ (last visited Feb. 27, 2021); The Role of An Ombudsman, supra 
note 266. 
298 

Complaint Information Guide, supra note 147. 
299 

The Role of An Ombudsman, supra note 266. 
300 

The Role of An Ombudsman, supra note 266; What is an Organizational Ombudsman, supra note 268. 
301 

Complaint Information Guide, supra note 147. 
302 

HERTOGH ET AL., supra note 272, at 477. 
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the complaint is resolved or withdrawn, the ombudsperson may continue investigating systemic 

issues.303 If implemented in Massachusetts, ombudspeople could use their role to address both 

individual and systemic issues affecting both the PRS and the BSEA.304
 

Finally, PRS is incorporated under DESE and is responsible for investigating complaints 

against school districts, which are also under DESE.305 Previous research by LO 11 suggests that 

PRS specialists are less likely to address systemic failures by recommending district-wide 

relief.306 On that basis, LO 11’s research seems to suggest that because the PRS is not 

independent of DESE, and because it is effectively monitoring itself, the recommendations of 

PRS specialists may not be entirely impartial.307 Conversely, ombudspeople are independent of 

the organizations they monitor and are encouraged to identify and recommend solutions for 

systemic failings.308
 

iii. Data Publication 

 

As an additional remedy, publication of more dispute resolution data could help mitigate 

many of the problems described in this section. In order to comply with the IDEA, the U.S. 

Department of Education makes public the number and outcome of due process hearings, state 

complaints, and mediations for each state.309 These outcomes are only reported in broad 

categories, such as the number of due process complaints pending, withdrawn, dismissed, or 

resulting in hearings.310 This notably leaves out any dispute resolution data organized by district, 

 
 

303 
Id. at 477-78. 

304 
See id. at 477-78. 

305 
Complaint Information Guide, supra note 147. 

306 
Asgari et al., supra note 8, at 21-22. 

307 
Id. 

308 
HERTOGH ET AL., supra note 272, at 477-78. 

309 
20 U.S.C. § 1418; IDEA Section 618 Data Products, U.S DEP’T OF EDUC., 

https://www2.ed.gov/programs/osepidea/618-data/static-tables/index.html (last visited Feb. 11, 2020). 
310 

§ 1418; IDEA Section 618 Data Products, supra note 309. 
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“It didn't matter my background, my education, or my experience . . . all the team saw 

was a Black woman who they presumed didn't know anything and had never exposed her child 

to books.”316
 

 

- Roxi Harvey 

 

demographic groups, and timeliness of decisions.311 This data cannot be collected via state 

disclosure of dispute resolution decisions because most states do not make decisions on state 

complaints public, and no state makes the complaints themselves public.312 Reporting additional 

data could help resolve many problems in dispute resolution.313 As examples, additional dispute 

resolution data describing how long it takes for complaints to be resolved or the reasons for 

complaint dismissals could reveal the extent to which complaints are not resolved in a timely 

manner and the number of complaints dismissed for being in the wrong system.314 Reporting of 

dispute resolution statistics by district and demographic groups could also empower advocates 

attempting to solve systemic problems such as disproportionate placement or discipline of 

students by LEAs.315
 

IX. State Complaint System: Accessibility Problems 
 

 
 

311 
§ 1418; IDEA Section 618 Data Products, supra note 309. 

312 
Missouri Department of Elementary & Secondary Education Due Process/Child Complaint/Mediation/FIEP, 

MO. DEPT OF ELEMENTARY & SECONDARY EDUC., https://dese.mo.gov/special-education/due-processchild- 

complaint; (last visited Mar. 13, 2021) (disclosing due process decisions but not state decisions); Florida 

Department of Education Dispute Resolution Systems, FL. DEP’T OF EDUC., 

http://www.fldoe.org/academics/exceptional-student-edu/dispute-resolution/ (last visited Jan. 29, 2021) (disclosing 

due process decisions but not state decisions). 
313 

See IDEA Data Brief: Written State Complaints, CADRE, 

https://www.cadreworks.org/sites/default/files/resources/WSC%20Brief_WebFinal_9.2017.pdf (last visited Mar. 14, 

2021). 
314 

See infra Section VII(B)(ii). 
315 

See Special Education: IDEA Dispute Resolution Activity in Selected States Varied Based on School Districts’ 

Characteristics, Gov’t Accountability Off., at 15 https://www.gao.gov/assets/gao-20-22.pdf [hereinafter Special 

Education] (last visited Mar. 14, 2021). 
316 

Virtual Interview with Roxann Harvey, supra note 117. 
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While significant issues within the PRS occur as a result of the systemic issues discussed 

above, the flaws of the PRS are further exacerbated by inaccessibility resulting from both 

intersectional and technological barriers.317 Subsection A begins with an analysis of 

intersectional barriers within the PRS, including racial discrimination, language barriers, and 

cultural disconnects. Throughout its analysis, this section suggests remedies for addressing each 

of these barriers. Next, Subsection B discusses technological accessibility with a focus on state 

complaint websites. Finally, Subsection C offers several remedies relating to technological 

accessibility as a means of resolving the issues identified. 

A. Intersectional Barriers to Accessing the State Complaint System 
 

The bifurcated and overburdened Massachusetts state complaint system poses difficulties 

for families seeking assistance for their children, and particularly burdens marginalized 

groups.318 Racism against members of BIPOC communities is perpetuated within special 

education complaint systems.319 Roxi Harvey, a mother of children with disabilities, explained, 

“It didn't matter my background, my education, or my experience . . . all the team saw was a 

Black woman who they presumed didn't know anything and had never exposed her child to 

books.”320 This racism may contribute to the fact that districts with a small population of BIPOC 

students file over 250 percent more state complaints than schools with a large population of 

BIPOC students.321 As a potential remedy, schools should consider hiring more teachers and 

 

 
 

317 
Virtual Interview with Roxann Harvey, supra note 117; Virtual Interview with Cheryl Poe, supra note 232; 

Virtual Interview with Kerry Agins, Special Educ. Att’y, Agins & Gillman, LLC (Jan. 28, 2021). 
318 

Virtual Interview with Roxann Harvey, supra note 117; Virtual Interview with Cheryl Poe, supra note 232.
 

319 
Virtual Interview with Roxann Harvey, supra note 117; Virtual Interview with Cheryl Poe, supra note 232.

 

320 
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321 
Special Education: IDEA Dispute Resolution Activity in Selected States Varied Based on School Districts’ 

Characteristics 19, U.S. GOV’T ACCOUNTABILITY OFF., (Nov. 2019), https://www.gao.gov/assets/710/702514.pdf. 
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administrators who are members of the BIPOC community in order to help dismantle the system 

of white supremacy in American schools.322
 

The complicated nature of the Massachusetts PRS can also be difficult for families who 

are immigrants and who may have no prior experience with the United States education 

system.323 Many families utilizing the PRS seek the assistance of special education attorneys or 

advocates to help them navigate the system; however, families who are immigrants may have 

difficulties obtaining this assistance if a language barrier exists.324 A language barrier may also 

impact guardians’ access to special education resources.325 A nationwide analysis conducted by 

LO 8 of written state complaint language provisions showed that twenty-four percent of states 

offer their form in both Spanish and English.326 A further eighteen percent of states offer their 

forms in more than three languages.327 Massachusetts surpasses other states by offering its 

written state complaints in nine languages and providing translation services.328 However, the 

PRS website does not contain an officially translated copy, only access to translation through 

 

 

 

322 
See Genella M Spencer, Using Positive Transformations to Eliminate Educational Racism, 11 SCH. 1 (2020), 

http://www.nationalforum.com/Electronic%20Journal%20Volumes/Spencer,%20Genella%20Matthews%20Using% 

20Positive%20Transformations%20Schooling%20V11%20N1%202020%20.pdf. 
323 

Vera et al., supra note 43, at 194. 
324 

Virtual Interview with Cynthia Moore, Vice President of Membership, Special Needs Advoc. Network (Sept. 9, 

2020). 
325 

Complaint Information Guide, supra note 147 (Massachusetts’ complaint information guide is only available in 

nine languages). 
326 

See, e.g., Formulario de Quejas Estatal, ARIZ. DEP’T OF EDUC., 

https://www.azed.gov/sites/default/files/2016/06/state-complaint-form- 

2012_spa.pdf?id=576c572baadebe13906220ac (last visited Feb. 15, 2021); Forma de Demanda de Educación 

Especial, STATE OF N.M. PUB. EDUC. DEP’T, https://webnew.ped.state.nm.us/wp-content/uploads/2020/09/Spanish- 

State-Complaint-Form-Forma-de-Demanda-de-Educaci%C3%B3n-Especial.pdf. (last visited Feb. 15, 2021); 

Florida Department of Education Dispute Resolutions System, supra note 312. 
327 

See, e.g., Revised State Complaint Form, N.Y. STATE EDUC. DEP’T, 

http://www.p12.nysed.gov/specialed/formsnotices/samplecomplaint.htm (last visited Feb. 15, 2020); State 

Complaints and Dispute Resolution, PA. DEP’T OF EDUC., https://www.education.pa.gov/K- 

12/Special%20Education/Complaints/Pages/default.aspx (last visited Feb. 15, 2021); Rights and Dispute Resolution 

Information, DEL. DEP’T OF EDUC., https://www.doe.k12.de.us/Page/2337 (last visited Feb. 15, 2021). 
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Google Translate.329 Additionally, due process complaint forms and mediation request forms are 

only provided in English.330
 

In order to remedy its language barriers, Massachusetts should offer officially translated 

versions of the PRS and the BSEA websites to ensure accessibility. Illinois offers a link on its 

written state complaint website that, when clicked, creates a prewritten email asking for help 

addressed to the Department of Education.331 Using Illinois as a template, Massachusetts could 

provide links in various languages on the PRS website which create pre-written emails in the 

respective language. Upon receipt, DESE could request that a translator contact the guardian 

from whom the email was received. 

Additionally, guardians may struggle to submit their complaint due to the inaccessible 

vocabulary and sentence structure used on the form.332 LO 8 conducted a nationwide readability 

analysis using the Flesch Reading-ease Formula of the forty-six states that provide state 

complaint forms on the Internet.333 The reading level of Massachusetts’ PRS form is college 

level, meaning that guardians must have some college education to fully comprehend the 

form.334 Massachusetts’ PRS form falls just above the average reading-ease of complaint forms 
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Id. 

330 
BSEA Forms and Publications, MASS.GOV, https://www.mass.gov/lists/bsea-forms-and-publications (last visited 

Feb. 15, 2021). 
331 

Complaint Investigation Process, ILL. STATE BD. OF EDUC., https://www.isbe.net/Pages/Special-Education- 

Complaint-Investigation-Process.aspx (last visited Feb. 15, 2021) (Available by clicking the hyperlink located 

within “If you require assistance with filing a state special education complaint, please click here”). 
332 

See Problem Resolution System: Problem Resolution System Office - Intake Information Form, MASS. DEP’T OF 

ELEMENTARY & SECONDARY EDUC., massgov.service- 

now.com/pqa?id=eoe_req_form&sys_id=7a7dcfe6dbad7b00d272f12cbf96199d [hereinafter Problem Resolution 

System]. 
333 

See Flesch, supra note 106. 
334 

See infra Chart 9.1 and 9.2. 
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across the nation.335 The results of this nationwide analysis are presented in Chart 9.1. A key for 

a Flesch score’s corresponding school level is located in Chart 9.2. 

Chart 9.1: LO 8-Conducted Nationwide Readability Analysis of State Complaint Forms336
 

 

 

 

335 
See infra Chart 9.1. 

336 
See, e.g., Bureau of Special Education Complaint Information Packet and Form, PA. DEP’T OF EDUC., 

https://www.education.pa.gov/Documents/K-12/Special%20Education/Compliance/English%20 (reading score 

calculated by applying the Flesch Reading-ease Formula to a 100-word section of text from the form). 

https://www.education.pa.gov/Documents/K-12/Special%20Education/Compliance/English
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Chart 9.2: Flesch Score Key337
 

 

Flesch Score School Level 

90-100 5th grade 

80-90 6th grade 

70-80 7th grade 

60-70 8th and 9th grade 

50-60 10th to 12th grade 

30-50 College 

0-30 College graduate 

 
 

The complicated terminology and sentence structure presents challenges for guardians 

who are not fluent in English and guardians with learning disabilities, who may decide not to file 

a complaint after seeing the intimidating form.338 As a remedy for this problem, Massachusetts 

should make the state complaint form easier to comprehend. As a model, Massachusetts can use 

the Pennsylvania state complaint form, which received the easiest Flesch score for reading-ease 

in LO 8’s nationwide analysis.339 After asking basic name and address information, the 

complaint form states simply, “[p]lease provide a statement about the violation or issue, which 

you believe has occurred. Please include a description about the nature of the problem. Please list 

the facts that support your statement. To the best of your knowledge, please suggest a solution to 

this problem.”340 By using short, straight-forward sentences and excluding complicated statutory 

 

 

 

 
 

337 
Flesch, supra note 106. 

338 
Problem Resolution System, supra note 332. 

339 
Bureau of Special Education Complaint Information Packet and Form, supra note 336. 

340 
Id. 
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language, Massachusetts can make the state complaint system more accessible to marginalized 

populations. 

In addition to language barriers, cultural variation poses a problem in accessing the 

PRS.341 Different cultures have varying perceptions of the appropriate level of guardian 

involvement in their child’s education.342 For example, certain Asian cultures, such as the 

Hmong, believe that any guardian feedback or complaint to schools is not appropriate.343 People 

who are asylees or refugees may be distrustful of authority figures due to past trauma, making it 

difficult for them to initiate the complaint process.344 Differences between cultures in non-verbal 

cues may also be misconstrued by teachers and administrators, leading to miscommunications 

within the complaint process.345 A possible remedy for assisting families who are immigrants 

navigating the state complaint process is for the Commonwealth to implement mandatory 

cultural sensitivity training for teachers and administrators so that school faculty have a better 

idea of the unique challenges faced by families who are immigrants.346 It seems that DESE has 

taken the first step in implementing this remedy; DESE’s website describes the idea of “cultural 

responsiveness” and its importance for schools in Massachusetts, and provides several 

documents that further outline ways to achieve cultural responsiveness.347
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McBrien, supra note 341, at 342; Zoom Interview with O. Sophia Johannson, Northeast Regional Coordinator, 

Mass. Families Organizing for Change (Dec. 4, 2020). 
345 

McBrien, supra note 341, at 353. 
346 

Zha Blong Xiong et al., Developing Culturally Sensitive Parent Education Programs for Immigrant Families: 

The Helping Youth Succeed Curriculum, 7 HMONG STUD. J. 1, 5 (2006), 

https://core.ac.uk/download/pdf/26694703.pdf. 
347 

Culturally Responsive and Sustaining Classrooms, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., 

https://www.doe.mass.edu/instruction/crdw/. 
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B. Technological Accessibility 
 

Technological accessibility extends beyond the intersectional obstacles affecting 

Massachusetts families seeking to utilize state complaint resources.348 This subsection analyzes 

the accessibility issues of the PRS website and proposes remedies. 

i. Website Analysis 

 

The PRS website is built on the assumption that guardians have access to a computer, 

internet, and printer when filing a PRS complaint.349 The primary method that DESE promotes 

for filing a state complaint is an online form located on its website.350 DESE provides an 

alternative means by allowing guardians to request a paper copy of the complaint form by mail; 

however, in order to find this alternative means, the guardian still must have access to DESE’s 

website.351 As twenty-two percent of guardians do not have a computer or reliable internet 

connection in their home, this online location presents a large obstacle to filing a state complaint 

for many guardians.352 This problem may contribute to the fact that families in districts where 

most incomes are above the FPT are twelve percent more likely to file state complaints than 

families in districts where most incomes are below the FPT.353 A possible remedy to this 

problem would be mandating that each school have physical copies of the state complaint form 

available for guardians upon request and including physical copies of the form in each IEP 

packet to eliminate the need for technological access. 

 

 

 

 
 

348 
Vogels, supra note 47. 

349 
See Complaint Information Guide, supra note 147. 

350 
Id. 

351 
Id. 

352 
Vogels, supra note 47. 

353 
Special Education, supra note 315, at 19. 
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The PRS website also suffers from issues of technological accessibility that make it 

difficult for users to find information and resources pertaining to special education.354 These 

design issues include text that is written at too high a reading level, broken or non-descriptive 

hyperlinks, and relevant information missing from the website altogether.355 To understand the 

problems present within the PRS website, it is necessary to explore the concept of Universal 

Design, including its application to digital design. In addition, it is necessary to discuss the 

development of internationally accepted website content guidelines, and finally its application to 

the PRS’ website. Based on the potential shortcomings of PRS’ website, specific 

recommendations are offered with the goal of making information and resources more accessible 

to people navigating the PRS. 

ii. Universal Design 

 

Universal Design is the principle that products should be created so that they are usable 

to individuals with the “widest possible range of abilities, operating within the widest possible 

range of situations.”356 In the context of website design, this means making websites accessible 

to users regardless of their physical or cognitive ability, technological literacy, and access to 

technology.357 Industry best practices for accessible online content developed around the idea of 

making online content highly accessible, understandable, and usable.358 These standards are 

 
 

354 
See MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., https://www.doe.mass.edu/ (last visited Feb. 21, 

2021). 
355 

See Guidance, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., https://www.doe.mass.edu/sped/advisories/ 

(last visited Feb. 19, 2021). 
356 

Shawn Lawton Henry et al., The Role of Accessibility in a Universal Web, 1, PROCEEDINGS OF THE 11 WEB FOR 

ALL CONFERENCE. 
357 

Hans Perssons et al., Universal design, inclusive design, accessible design, design for all: different concepts— 

one goal? On the concept of accessibility— historical, methodological and philosophical aspects, 14 (4) SPRINGER 

BERLIN HEIDELBERG 505, 517 (2015); Shadi-Abou Zhara et al., Accessibility, WORLD WIDE WEB CONSORTIUM, 

https://www.w3.org/standards/webdesign/accessibility. 
358 

Web Content Accessibility Guidelines (WCAG) 2.0, WORLD WIDE WEB CONSORTIUM, 

https://www.w3.org/TR/WCAG20/#navigation-mechanisms. 

http://www.doe.mass.edu/
http://www.doe.mass.edu/
http://www.doe.mass.edu/
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developed and circulated primarily by the World Wide Web Consortium (W3C), through the 

publication of its highly influential Web Content Accessibility Guidelines.359
 

Universal Design standards for online content generally hold that websites should be (1) 

organized in a logical way, using meaningful headers to make content more “searchable and 

findable”; (2) written in simple, easily readable language that avoids uncommon words, 

abbreviations, and technical jargon; and (3) formatted to break up longer walls of text to simplify 

information for users.360 Universal Design has even been adopted by the U.S. federal government 

which, through Section 504, requires federal agencies to develop their websites in conformance 

with specific accessibility standards adopted from the Web Content Accessibility Guidelines.361
 

iii. National Trend vs. Massachusetts

Every state maintains a website for its Department of Education, and within the context 

of special education, every state is required to make certain resources publicly available, such as 

model forms, letters of finding, and annualized reporting information.362 However, as these 

websites are maintained by the individual state governments, and not the federal government, 

they are not subject to the accessibility requirements of Section 504. Accordingly, there is no set 

of standards governing the content and design of these websites to ensure quality or consistency. 

In reviewing state Department of Education websites, some appear to have adopted the basic 

359 
Id. 

360 
Cynthia Ng, A Practical Guide to Improving Web Accessibility, WEAVE, 

https://quod.lib.umich.edu/cgi/t/text/idx/w/weave/12535642.0001.701/%C3%A2%E2%82%AC%E2%80%9Cpracti cal-

guide-to-improving-web-accessibility?rgn=main;view=fulltext. 
361 

29 U.S.C. § 794d(a)(1); GSA Government-wide IT Accessibility Program, 

https://www.section508.gov/create/universal-design (last visited Feb. 9, 2021); 36 C.F.R. § 1194, Appendix D, Note 

to Section D1194.22. 
362 

State Contracts, U.S. DEP’T OF EDUC., https://www2.ed.gov/about/contacts/state/index.html?src=ov (last visited 

Feb. 9, 2021); 20 U.S.C. § 1411(e)(3)(C)(iii); 20 U.S.C. § 1415(b)(2)(C)(II). 

http://www.section508.gov/create/universal-design
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tenets of Universal Design while other state education departments make no mention of website 

accessibility.363
 

The accessibility challenges impacting DESE’s website appear to be indicative of the 

national trend: the website is a product of poor organization and design.364 Despite the fact that 

DESE claims its websites follow specific “Commonwealth Enterprise Standards” modeled from 

the Web Content Accessibility Guidelines, the PRS website is cluttered, presents users with 

walls of high-level text, non-descriptive sections headers, and broken hyperlinks, making it 

difficult to navigate and use.365
 

Additionally, DESE’s website fails to live up to its own mission statement of ensuring 

that “students, families, school districts, and other community members have easy access to 

information regarding learners’ rights,” because, in direct contradiction of the Web Content 

Accessibility Guidelines, it fails to provide substantive information regarding the policies and 

procedures governing the state complaint system.366 Although DESE purports to provide 

information regarding its policies and procedures, its guidelines are difficult to find on its 

website and written in such industry-specific language, making it practically inaccessible without 

 

363 
See New York State Education Department, http://www.nysed.gov/ (last visited Feb. 9, 2021); Web Accessibility, 

N.Y. STATE EDUC. DEP’T, http://www.nysed.gov/webaccess (last visited Feb. 16, 2021) (evidence of Universal 

Design); North Carolina Department of Public Instruction, https://www.dpi.nc.gov/ (last visited Feb. 9, 2021); but 

see Maryland State Department of Education, http://marylandpublicschools.org/Pages/default.aspx (last visited Feb. 

9, 2021) (no evidence of Universal Design); Connecticut State Department of Education, https://portal.ct.gov/SDE 

(last visited Feb. 9, 2021); Usability, Accessibility, & Accommodations 2017-2018, CONN. STATE DEP’T OF EDUC., 

https://portal.ct.gov/-/media/SDE/Student-Assessment/Special- 

Populations/2018_Accessibility_Presentation_LIVE.pdf?la=en. 
364 

See MASSACHUSETTS DEPARTMENT OF ELEMENTARY & SECONDARY EDUCATION, https://www.doe.mass.edu/ 

(last visited March 7, 2021). 
365 

DESE Website Policies, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., 

https://www.doe.mass.edu/resources/policy.html?policy=accessibility (last visited Feb. 16, 2021); MASSACHUSETTS 

DEPARTMENT OF ELEMENTARY & SECONDARY EDUCATION, https://www.doe.mass.edu/ (last visited Feb. 9, 2021). 
366 

About Us, PROB. RESOLUTION SYS. OFFICE, https://www.doe.mass.edu/prs/ (last visited Feb. 15, 2021); Web 

Content Accessibility Guidelines 2.1: Guideline 2.4 Navigable, WORLD WIDE WEB CONSORTIUM, 

https://www.w3.org/TR/WCAG21/#navigable (last visited Feb. 15, 2021); Web Content Accessibility Guidelines 

2.1: Guideline 3.1 Readable, WORLD WIDE WEB CONSORTIUM, https://www.w3.org/TR/WCAG21/#readable (last 

visited Feb. 15, 2021); supra Section VIII(c)(1). 
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assistance from a PRS liaison.367 Moreover, nothing in these materials provides users with a 

detailed overview of the PRS’ policies and procedures related to the complaint process.368 The 

closest DESE comes to providing this information is in its Information Guide, which provides a 

complex and difficult to understand explanation of the PRS process.369 For example, in defining 

the scope of the PRS’ work, the Information Guide provides examples of complaints that are 

within its authority to address, but does not provide a bright-line definition of what falls under its 

authority, concluding only that “[i]f [the complainant’s] concerns are outside the authority of the 

Department to resolve, PRS staff will suggest next steps [the complainant] can take.”370 

Additionally, while the Information Guide references the due process hearings conducted by 

BSEA and links to their website, the Information Guide never defines what a due process hearing 

is or even explains how it differs from the state complaint system.371
 

Beyond these issues of Universal Design is a unique problem caused by the structure of 

Massachusetts’ state and due process complaint systems. Because these complaint systems are 

handled by different state agencies, online resources for each system are located on separate 

websites.372 Resources for due process complaints, including model complaints, educational 

brochures, and information about mediation, are kept exclusively on the BSEA website.373 

Meanwhile, resources for state complaints are kept exclusively on the PRS website.374 In its 

information guide, the PRS provides users with a brief explanation of the BSEA’s separate 

367 
Guidance, supra note 355; See infra Section 8(C)(1). 

368 
SPECIAL EDUCATION PROGRAM PLAN, Supra note 228; MASS. STATE PERFORMANCE PLAN / ANNUAL 

PERFORMANCE REPORT, supra note 97, at 48-51; Guidance, supra note 355. 
369 

Complaint Information Guide, supra note 147. 
370 

Id. 

371 
Id. 

372 
Id.; Due Process Hearings, MASS.GOV: BUREAU OF SPECIAL EDUCATION APPEALS, https://www.mass.gov/due- 

process-hearings (last visited Feb. 9, 2021). 
373 

Due Process Hearings, supra note 372. 
374 

Complaint Information Guide, supra note 147. 
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complaint system, even providing users with the BSEA’s contact information.375 The BSEA 

website, on the other hand, provides no reference to the PRS.376 Overall, the PRS website fails to 

provide users with necessary information regarding the state complaint system, and makes the 

resources it does offer difficult to access because they are poorly organized or offered only in a 

high reading level. 

C. Remedies

The following recommendations are possible methods for improving the dissemination of 

information regarding the state complaint system to guardians and other interested users. The 

first recommendation focuses on directly improving information accessibility by addressing the 

design flaws in the PRS’ website. After this, the recommendations focus on supplemental 

strategies for improving information accessibility without the assistance of the PRS. 

i. Redesign the PRS Website

Massachusetts should consider redesigning the PRS website to better conform to the 

principles of Universal Design. Such an overhaul could be either comprehensive, or gradual and 

focused. Regardless, the first step in such an overhaul would be for Massachusetts to obtain an 

accessibility evaluation to measure the PRS website’s conformance with the W3C’s 

guidelines.377 In addition to the tools and guidance provided directly by W3C, this would most 

likely require Massachusetts to contract with a private organization to provide expert review and 

design recommendations.378 Once specific design shortcomings are recognized, Massachusetts 

375 
Id. 

376 
Due Process Hearings, supra note 372. 

377 
Evaluating Web Accessibility Overview, WORLD WIDE WEB CONSORTIUM, https://www.w3.org/WAI/test- 

evaluate/. 
378 

Using Combined Expertise to Evaluate Web Accessibility, WORLD WIDE WEB CONSORTIUM, 

https://www.w3.org/WAI/test-evaluate/combined-expertise/. 
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Massachusetts claims that data on parent involvement is collected via a TFM survey 

that is given to all guardians of children with IEPs in districts being reviewed by the TFM, but 

some guardians claim they never received such a survey.381
 

-Luciane DeToledo, parent of a student with disabilities

should redesign its PRS website according to W3C’s Web Content Accessibility Guidelines 

standards, with special attention to guidelines that focus on readability and predictability.379
 

ii. Special Education Ombudsperson

As previously discussed in Section VIII, Massachusetts should establish an office for a 

special education ombudsperson to monitor state compliance with the IDEA and assist 

individuals in navigating the state complaint system and due process complaint system. Aside 

from the positive impact that it would likely have on Massachusetts’ compliance with the IDEA, 

a special education ombudsperson would likely help to disseminate information about rights and 

resources to guardians more effectively than is being accomplished with just the PRS’ website.380
 

X. The Tiered Focused Monitoring System (TFM)

This section discusses the Massachusetts Tiered Focused Monitoring System (TFM). The 

TFM is operated by the Office of Public School Monitoring, a DESE-created department used to 

meet the requirements of the IDEA.382 Subsection A begins with an overview of what the TFM is 

and how it fits into the federal regulatory scheme under the IDEA. As a means of improving 

379 
Web Content Accessibility Guidelines, supra note 358. 

380 
What is an Organizational Ombudsman, supra note 268. 

381 
Virtual Interview with Luciane DeToledo, supra note 143. 

382 
Public School Tiered Focused Monitoring System, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., 

https://www.doe.mass.edu/psm/tfm/ (last visited Feb. 15, 2021) [hereinafter Tiered Focused Monitoring]. 

http://www.doe.mass.edu/psm/tfm/
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compliance, LO 8 proposes a secondary monitoring system involving a TFM checklist 

administered by members of a Special Education Parent Advisory Council (SEPAC), local 

bodies that already monitor LEAs. Subsection B explains the Massachusetts SEPAC waiver 

system and discusses its compliance with Massachusetts laws and regulations. 

A. Analysis of the TFM

i. Overview of the TFM

The TFM is a system of auditing schools developed by DESE in order to comply with 

certain provisions of the IDEA and subsequent regulations.383 Under the TFM, each LEA is 

evaluated every three years, with each evaluation cycle alternating between two sets of 

standards.384 There are two phases in a TFM assessment: a self-assessment conducted by the 

school district and an on-site assessment performed by DESE.385 Based on this assessment, 

DESE ranks the LEA’s compliance with the IDEA on a scale of one to four.386 Tier one indicates 

that the district is compliant, tier two indicates a low risk of noncompliance, tier three indicates a 

moderate risk of noncompliance, and tier four indicates a high risk of noncompliance.387 In 

response to noncompliance, DESE may establish a corrective action plan.388
 

ii. State Requirements of TFM

According to Massachusetts law, DESE is required to “take all steps necessary to monitor 

and enforce compliance with [M.G.L. c71B] no less than every three years, including but not 

limited to investigations, on-site visits, and public hearings.”389 M.G.L. c71B contains a broad 

383 
Id. 

384 
MASS. GEN. LAWS ch. 71B, § 3; Tiered Focused Monitoring, Supra note 382. 

385 
Tiered Focused Monitoring, supra note 382. 

386 
Id. 

387 
Id. 

388 
Id.  

389 
MASS. GEN. LAWS ch. 71B, § 3 (2021). 
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requirement that special education services must be made available to children with disabilities 

in accordance with federal and state laws and regulations.390 Massachusetts requires additional 

district reviews and reports, but each is addressed by other functions of DESE.391
 

Further research is required to assess whether the TFM is compliant with Massachusetts 

laws and regulations. Pending additional analysis, it may be possible to challenge the TFM’s 

compliance with the Commonwealth’s laws by asserting that DESE, under M.G.L. c71B, must 

hold public hearings during the evaluation cycle.392 One could also assert that the TFM’s rotating 

schedule does not “take all steps necessary” to monitor compliance every three years as 

described in M.G.L. c71B. This is because Group A standards and Group B standards, the TFM 

standards which are alternately used to assess LEAs, are each individually only reviewed every 

six years.393 While there are possible areas of noncompliance, the ambiguity of Massachusetts 

laws and regulations would make proving an explicit instance of noncompliance difficult.394
 

i. Federal Requirements of the TFM 
 

The IDEA is a federal law that contains special education monitoring requirements.395 

The IDEA requires each state to create monitoring systems to ensure LEA compliance with its 

terms.396 Monitoring systems must focus on (1) improving educational results and functional 

outcomes for children with all types of disabilities and (2) ensuring that the state meets the 

 

 

390 Id. 

391 MASS. GEN. LAWS ch. 69, § 1B (2021); MASS. GEN. LAWS ch. 69, § 1I (2021); MASS. GEN. LAWS ch. 15, § 55A 

(2021); 603 MASS. CODE REGS. § 2.03 (2021); MASS. CODE REGS. § 28.01 (2021); District Review Information, 

MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., https://www.doe.mass.edu/accountability/district- 

review/documentation.html (last visited Feb. 17, 2021); School and District Profiles, MASS. DEP’T OF ELEMENTARY 

& SECONDARY EDUC. (SEPT. 24, 2020), https://profiles.doe.mass.edu/statereport/accountability.aspx. 
392 

ch. 71B, § 3 (2021). 
393 

ch. 71B, § 3; Tiered Focused Monitoring, Supra note 382. 
394 

MASS. GEN. LAWS ch. 69 (2021). 
395 

See, e.g., 29 U.S.C. §§ 701-718; 42 U.S.C. §§ 12101-12213. 
396 

20 U.S.C. § 1416(a)(1). 
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program requirements of the IDEA with “a particular emphasis on those requirements that are 

most closely related to improving education results for children with disabilities.”397 The IDEA § 

1416(a)(3) requires states to monitor LEAs using quantitative and qualitative indicators in the 

priority areas described in Chart 10.1. 

Chart 10.1: Provisions of 1416(a)398
 

Provision of 

IDEA §1416(a) 

 
Priority Area 

  

§1416(a)(3)(A) 
Provision of FAPE in a least restrictive environment 

 
§1416(a)(3)(B) 

State exercise of general supervisory authority, including Child Find, 

effective monitoring, the use of resolution sessions, mediation, voluntary 

binding arbitration, and a system of transition services 

 
§1416(a)(3)(C) 

Disproportionate representation of racial and ethnic groups in special 

education and related services, to the extent the representation is the result 

of inappropriate identification 

 
These indicators are addressed in the Massachusetts’ State Annual Performance Report 

and reviewed by OSEP to ensure compliance with the IDEA.399 Massachusetts’ State Annual 

Performance Report currently contains data on seventeen indicators, each relevant to one of the 

requirements of § 1416(a).400 Massachusetts uses data collected through the TFM for the 

indicators describing guardian involvement, Child Find, early childhood transitions, and 

secondary transitions.401 Massachusetts does not rely on the TFM to fulfill any of the 

requirements of the IDEA outside of § 1416(a)(3).402 OSEP found that Massachusetts met the 

 

 
 

397 
20 U.S.C. § 1416(a)(2). 

398 
20 U.S.C. §§ 1416(a)(3)(A)-(C). 

399 
See 34 C.F.R. 300.600; State Performance Plans/Annual Performance Reports (SPP/APR), U.S DEP’T OF EDUC., 

https://sites.ed.gov/idea/spp-apr/ (last visited Feb. 17, 2021); STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE 

REPORT, supra note 97. 
400 

See STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97. 
401 

Id. at 38-41, 48-57. 
402 

See 20 U.S.C. §§ 1400-1482. 
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requirements of IDEA based, in part, on the State Annual Performance Report, so an allegation 

that the TFM fails to fulfill these requirements would likely be based on evidence that the data 

Massachusetts is reporting for these indicators are not collected as described.403
 

If Massachusetts is not collecting data on indicators as it describes in the State Annual 

Performance Report, then OSEP’s determination that Massachusetts complies with the IDEA § 

1416(a)(3) may not be based on accurate information. Currently, this assertion is supported only 

by anecdotal evidence contradicting Massachusetts’ account of how data for these indicators is 

collected.404 For example, Massachusetts claims that data on guardian involvement is collected 

via a TFM survey that is given to all guardians of children with IEPs in districts being reviewed 

by the TFM, but some guardians claim they never received such a survey.405 Massachusetts uses 

this guardian involvement data to support the claim that it complies with the IDEA § 

1416(a)(3)(A).406 If this claim is representative of a larger trend and the TFM’s sampling 

methods are not representative of the population, then OSEP’s determination that Massachusetts 

complies with the IDEA § 1416(a)(3) would be based on flawed data. To help collect additional 

information regarding TFM compliance, LO 8 designed a checklist to be distributed to SEPACs 

or advocacy groups, which is included in Exhibit D of the Appendix.407
 

403 
See STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97; U.S. DEPT. OF EDUC., IDEA 

2020 PART B ANNUAL DETERMINATION – MASSACHUSETTS (2020), https://sites.ed.gov/idea/idea-files/2020-spp-apr- 

and-state-determination-letters-part-b-massachusetts/. 
404 

Virtual Interview with Luciane DeToledo, supra note 143. 
405 

See STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97; Virtual Interview with Luciane 

DeToledo, supra note 143. 
406 

STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97, at 38-41. 
407 

See infra Exhibit D. 
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ii. Remedy: Secondary SEPAC Monitoring 
 

SEPACs are used to monitor the progress and procedures of LEAs.408 Based on this role, 

SEPACs could, by extension, help monitor implementation of the TFM. Dissemination of a 

checklist outlining the provisions and requirements of the TFM to guardians of children with 

disabilities within an LEA may be one means of accumulating TFM implementation data. This 

could help determine whether individual allegations of incomplete implementation represent 

larger trends. Advocacy groups could use existing social media communities to build a network 

of partner SEPACs with instructions for them to distribute the TFM Checklist to guardians, 

collect the results, and report back. For example, the checklist could monitor whether any 

guardians received a survey during the TFM cycle or whether they were informed that their 

child’s classroom was observed by DESE. In this way, a SEPAC could serve a meaningful 

purpose in ensuring that LEAs are properly monitored. 

Advocates should expand their social media presence in order to find SEPACs to partner 

with, and organize and educate their members on the use of the TFM checklist. According to 

Robert Wall, a special education administrator in Grafton, Massachusetts, many SEPACs have 

begun operating primarily through electronic means, including virtual meeting places and social 

media since the onset of the COVID-19 pandemic.409 To reach an increasingly online audience, 

Massachusetts special education advocacy groups should look to Decoding Dyslexia as a 

model.410 Decoding Dyslexia is a grassroots advocacy organization that has used social media to 

 

 

 
408 

U.S DEP’T OF EDUC., ADVOCACY IN ACTION: A GUIDE TO LOCAL SPECIAL EDUCATION PARENT ADVISORY COUNCILS 

3, https://www.parentcenterhub.org/wp-content/uploads/repo_items/National_SEPAC_Guide_120218.pdf 

[hereinafter SEPAC Guide]. 
409 

Virtual Interview with Robert Wall, Special Educ. Adm’r, Grafton Pub. Sch. (Jan. 19, 2021). 
410 

What is Decoding Dyslexia?, DECODING DYSLEXIA, http://www.decodingdyslexia.net/info.html (last visited Feb. 

15, 2021). 
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expand its network into every state.411 Special education attorney Kerry Agins worked with 

Decoding Dyslexia and its partner organizations in the past, and attests that Decoding Dyslexia 

targets social media as a way of building its network, engaging guardians, and finding volunteers 

to participate in voluntary advocacy projects.412 This methodology is also displayed in Decoding 

Dyslexia’s “How to Guide,” which provides useful strategies for others to perform advocacy 

work using social media posts and other strategies.413
 

B. SEPAC Waiver 
 

i. Significance of SEPACs and the SEPAC Waiver Program 

 

The TFM is one form of monitoring LEA compliance with state and federal laws and 

regulations.414 However, this section proposes use of SEPACs as an alternative form of 

monitoring. Monitoring plays a crucial role in the implementation of the IDEA.415 A report 

issued by the National Council on Disability identified ineffective monitoring as the cause of 

many problems in special education.416 For this reason, developing a means of effective 

monitoring is imperative to ensuring compliance with the IDEA. 

In 2015, Massachusetts enacted a waiver program allowing LEAs to circumvent their 

legal duty of maintaining a SEPAC.417 Although DESE failed to provide a clear purpose 

statement of the waiver program, it appears the program is intended to benefit school districts 

 

 

 

411 
Id. 

412 
Virtual Interview with Kerry Agins, supra note 317. 

413 
See Starting a Grassroots Movement for Dyslexia, DECODING DYSLEXIA, https://decodingdyslexianj.org/wp- 

content/uploads/2020/01/How-to-Guide-to-Start-Grassroots-Movement-for-Dyslexia.pdf (last visited Feb. 15, 2021).
 

414 
Tiered Focused Monitoring, Supra note 382. 

415 
See, e.g., NAT’L COUNCIL ON DISABILITY, FEDERAL MONITORING AND ENFORCEMENT OF IDEA 

COMPLIANCE (2018). 
416 

Id. 

417 
Letter from Marcia Mittnacht, State Dir. of Special Educ., to Superintendents, Adm’r of Special Educ., and 

Other Interested Parties, (Mar. 18, 2015). 

https://decodingdyslexianj.org/wp-content/uploads/2020/01/How-to-Guide-to-Start-Grassroots-Movement-for-Dyslexia.pdf
https://decodingdyslexianj.org/wp-content/uploads/2020/01/How-to-Guide-to-Start-Grassroots-Movement-for-Dyslexia.pdf
https://decodingdyslexianj.org/wp-content/uploads/2020/01/How-to-Guide-to-Start-Grassroots-Movement-for-Dyslexia.pdf
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that allege an inability to garner guardian interest in forming a SEPAC.418 The waiver lasts for 

three years.419
 

Implementation of the SEPAC waiver system removes a potential guardian-run 

secondary monitoring system from LEAs. SEPACs allow guardians of students with disabilities 

to collaborate with their LEA and “advise, advocate, and offer guidance.”420 SEPACs may help 

improve educational outcomes for students with disabilities and shape policy.421 In addition to 

this, SEPACs also provide guardians an opportunity to monitor their LEA and determine if any 

of their children’s needs are unmet.422 SEPACs may conduct informal and formal assessments in 

order to monitor the needs of students with disabilities.423 The information compiled by the 

SEPAC may be provided to the Commonwealth as part of the Coordinated Program Review, a 

process that tracks and reviews an LEA’s compliance with special education regulations.424 In 

this way, a SEPAC may monitor whether its affiliated LEA is compliant with special education 

regulations.425
 

ii. Relevant Law and Regulations 
 

Maintaining a SEPAC is not a requirement under the IDEA.426 Massachusetts, however, 

requires that each school district establish a “parent advisory council on special education,” 

 

 

 
418 

See id. 
419 

MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., REQUEST FOR WAIVER AS PROVIDED IN SPECIAL 

EDUCATION REGULATION 603 CMR 28.03(5): SPECIAL EDUCATION ADVISORY COUNCILS (2020) [hereinafter 
REQUEST FOR WAIVER]. 
420 

SEPAC Guide, supra note 408, at 9. 
421 

Id. 

422 
Id. 

423 
MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., GUIDANCE FOR SPECIAL EDUCATION PARENT ADVISORY 

COUNCILS 10, (2010). 
424 

Id. 

425 
See, e.g., id. 

426 
SEPAC Guide, supra note 408, at 10. 
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commonly called a SEPAC.427 The council is required to meet regularly with school officials, 

advise the school on matters pertaining to education and safety of students with disabilities, 

evaluate the school committee’s education programs, and establish by-laws regarding officers 

and operational procedures.428 Massachusetts allows the SEPAC requirement to be circumvented 

so long as the proposed alternative “shows substantial promise of contributing to improvements 

in the methods for meeting the goals of 603 CMR 28.00.”429
 

iii. SEPAC Alternatives 

 

In its SEPAC waiver request form, DESE specified the criteria an LEA must meet in 

order to qualify for the waiver program.430 An LEA must provide evidence of (1) substantial 

efforts to establish a SEPAC, (2) previous consultation with the community regarding the waiver 

application, (3) an annual plan to monitor and maintain effectiveness of the district’s 

methodology, and (4) steps that will be taken in order to create a viable SEPAC.431
 

The waiver requires that the LEA selects one of three alternative programs that will act as 

a SEPAC substitute.432 These alternatives are listed in Chart 10.2. As of the time of this writing, 

twenty-two LEAs in Massachusetts are utilizing the SEPAC waiver program.433 Only seven of 

these LEAs publicized which DESE-approved substitution would be implemented in lieu of a 

SEPAC; the majority selected the district-level guardian training and participation events.434
 

 
427 

603 MASS. CODE REGS. 28.07(4) (2021). 
428 Id. 

429 
603 MASS. CODE REGS. 28.03(5) (2021). 

430 
REQUEST FOR WAIVER, supra note 419. 

431 
Id. 

432 
Letter from Marcia Mittnacht, supra note 417. 

433 
E-mail from Jonathon Spadfora, Manager Analyst, Problem Resol. Sys., Mass. Dep’t of Elementary & 

Secondary Educ., to Cynthia Moore, Vice President of Membership, Special Needs Advoc. Network (Feb. 9, 2021, 

09:24 EST) (on file with the author). 
434 

Letter from Barry Barnett, Dir., Probs. Resol. System Off., to Sheldon Berman, Superintendent, Andover Pub. 

Schs. (2018); Report from Mass. Dep’t of Elementary & Secondary Educ. to Benjamin Banneker Charter Pub. Sch. 

Dist. (Feb. 2018); Press Letter from Stacia Copeland, Dir., Unified Student Servs., Bos. Renaissance Charter Pub. 
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Chart 10.2: Alternative Waiver Types 

Alternative Requirements Compliance 

Waiver Types 
  

Joining a 

Regional SEPAC 

● Identify participating 

districts435
 

● Submit evidence of the 

district’s agreement to 

collaborate in regional 

SEPAC436
 

● Each represented LEA must 

have at least one member from 

that LEA437
 

Noncompliant 

● The requirements of a 

SEPAC are met, but the 

participation requirements 

provided by DESE do not 

show “substantial promise” 

of improving the channels 

through which the goals of 

603 CMR 28.00 are 

achieved438
 

Implementation 

of District Level 

Guardian 

Training and 

Participation 

Events 

● Submit a statement of 

assurance that the LEA will 

complete a Conditions of 

School Effectiveness Self- 

Assessment439
 

● May provide at least 

training/activity events 

annually, including one 

workshop on guardian/ student 

rights created with the parent 

advisory council440
 

Noncompliant 

● Does not meet the 

requirements of a SEPAC443 

● Does not improve the 

channels through which the 

goals of 603 CMR 28.00 are 

achieved444 

● Guardians do not 

promulgate by-laws445 

● Guardians do not meet 

regularly with the district446 

 
 

Schs., to Unspecified Parents, Bos. Renaissance Charter Pub. Sch. (2019); Marlborough Special Education Parent 

Advisory Council, MARLBOROUGH PUB. SCHS., https://www.mps-edu.org/Page/641 (last visited Feb. 5, 2021); 

Special Education Parent Advisory Council, WARE PUB. SCHS., 

http://www.wareps.org/for_parents/special_education_and_pupil_services (last visited Feb. 5, 2021). 
435 

REQUEST FOR WAIVER, supra note 419. 
436 

Id. 

437 
Id. 

438 
See, e.g., Letter from Marcia Mittnacht, supra note 417 (failing to provide requirements that show substantial 

promise of achieving the goals through which 603 MASS. CODE REGS. 28.00 are achieved). 
439 

REQUEST FOR WAIVER, supra note 419. 
440 

Id.  
443 

See, e.g., Letter from Marcia Mittnacht, supra note 417 (failing to provide requirements that meet the 

responsibilities of a SEPAC outlined in 603 MASS. CODE REGS. 28.07(4)). 
444 

See, e.g., id. (failing to provide requirements that show substantial promise of achieving the goals through which 

603 MASS. CODE REGS. 28.00 are achieved). 
445 

See, e.g., id. (failing to require a parent entity to establish by-laws regarding how parents should communicate 

with school district and the areas of importance to be addressed by parents). 
446 

See, e.g., id. (failing to require parents to meet regularly with the school district and requiring only three 

meetings for the entire academic year). 

https://www.mps-edu.org/Page/641
http://www.wareps.org/for_parents/special_education_and_pupil_services
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● Develop a method of 

monitoring the effectiveness 

of each activity441
 

● Obtain guardian feedback 

regarding the activities442
 

 

Joining 

MassPAC 

● Join MassPAC to develop or 

increase SEPAC 

membership447
 

Compliant 

● Improves channels through 

which the goals of 603 

CMR 28.00 are achieved by 

providing guardians with 

networking events, training, 

and education448
 

 

iv. Legal Analysis and Findings 

 

An analysis of Massachusetts laws and regulations indicates that the SEPAC waiver 

program is noncompliant with 603 CMR 28.00.449 In order for the SEPAC requirement to be 

waived, the alternative program must show a substantial promise of improving the methods 

utilized in achieving the goals of 603 CMR 28.00.450 The goals of a SEPAC are to regularly 

communicate with the district, evaluate the school, and subsequently establish by-laws.451
 

Joining MassPAC arguably improves the channels through which such goals can be 

achieved by providing guardians with training, education, and networking opportunities relating 

to SEPAC development.452 For this reason, it appears compliant with state laws and regulations. 

 

441 Id. 

442 Id. 

447 
See id. 

448 
See, e.g., id. (Requiring membership that shows substantial promise of achieving the goals through which 603 

MASS. CODE REGS. 28.00 are achieved). 
449 

See 603 MASS. CODE REGS. 28.03(5) (2020); 603 MASS. CODE REGS. 28.03(4) (2020). 
450 

603 MASS. CODE REGS. 28.03(5). 
451 

603 MASS. CODE REGS. 28.07(4) (2020). 
452 

Federation of Children with Special Needs, About MassPac, https://fcsn.org/masspac/home/about-masspac/ (last 

visited Feb. 3, 2021). 

https://fcsn.org/masspac/home/about-masspac/
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An argument can be made that joining a regional SEPAC will meet the aforementioned 

goals; however, DESE participation requirements do not show “substantial promise” of 

improving the methods of meeting these goals.453 DESE requires that (1) districts involved in a 

regional SEPAC have at least one representative from each district and (2) the SEPAC completes 

the requirements outlined in 603 CMR 28.00.454 DESE provides no requirements that might 

improve the method of achieving those goals; it only ensures they are met.455
 

The implementation of district-level guardian training and participation events is an even 

more questionable alternative. This alternative merely requires that LEAs implement three 

training events per year designed for guardians of students with disabilities.456 The LEA must 

monitor the success of these events, elicit feedback from guardians, and develop further 

meaningful activities.457 Finally, the district must complete a Conditions of School Effectiveness 

Self-Assessment which evaluates the LEA’s system of communication between guardians and 

staff, among other things.458
 

It could be argued that the training events provide interaction between guardians and the 

district, and that the Conditions of School Effectiveness Self-Assessment and activity feedback 

constitutes an evaluation.459 However, one may argue that meeting three times per year is not 

 

 

 

 
 

453 
See, e.g., Letter from Marcia Mittnacht, supra note 417 (failing to provide any additional SEPAC requirements and 

only those already required in 603 MASS. CODE REGS. 28.07(4)). 
454 

Id. 

455 
Id.  

456 
Id.  

457 
Id. 

458 
Conditions for School Effectiveness Self-Assessment, MASS. DEP’T OF ELEMENTARY & SECONDARY 

EDUC., https://www.mass.gov/files/documents/2016/08/vv/school-effect-self-assessment.pdf. 
459 

Letter from Marcia Mittnacht, supra note 417 (requiring school districts to obtain feedback from parents following 

district training and education events); Conditions for School Effectiveness Self-Assessment, supra note 458 

(requiring participating school districts to conduct self-evaluations). 

http://www.mass.gov/files/documents/2016/08/vv/school-effect-self-assessment.pdf
http://www.mass.gov/files/documents/2016/08/vv/school-effect-self-assessment.pdf
http://www.mass.gov/files/documents/2016/08/vv/school-effect-self-assessment.pdf
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meeting “regularly” as required by 603 CMR 28.00.460 Additionally, there is no provision that 

meets the requirement that by-laws are enacted.461 In order for this alternative to comply with 

Massachusetts regulations, it must show “substantial promise” to improve achievement of 

SEPAC goals.462 However, legal analysis indicates that district-level guardian training and 

participation events not only fail to improve methods of achieving SEPAC requirements, but this 

alternative also fails to meet key requirements of SEPACs, like promulgating by-laws.463
 

v. SEPAC Waiver Remedies

While joining MassPAC is likely an acceptable alternative to maintaining a SEPAC, 

joining a regional SEPAC and implementing district-level guardian training and participation 

events fail to provide a “substantial promise” of improving the method through which the goals 

of 603 CMR 28.00 are met. In order to comply with Massachusetts regulations, DESE must (1) 

eliminate the SEPAC waiver program, or (2) provide further requirements for LEAs that improve 

the method of achieving goals enumerated in 603 CMR 28.00. For example, DESE could require 

that regional SEPACs be provided with access to professional consultants to address questions 

about by-law formulation; this would improve the channel through which by-law creation is 

achieved. 

XI. Area for Future Research: OCR Complaints

This section addresses an additional remedy for strengthening the special education 

system in Massachusetts that merits further research. Filing an Office for Civil Rights (OCR) 

460 
Letter from Marcia Mittnacht, supra note 417 (failing to require regular meetings between parents and district 

officials). 
461 

Conditions for School Effectiveness Self-Assessment, supra note 458; Letter from Marcia Mittnacht, supra note 417 

(failing to require by-law implementation). 
462 

603 MASS. CODE REGS. 28.03(5) (2020). 
463 

See Letter from Marcia Mittnacht, supra note 417 (failing to describe a manner in which district-level parent 

training and participation events improve the requirements of a SEPAC). 



Spring 2021 

78 

 

 

 

 

complaint may help students with disabilities demand reasonable and appropriate 

accommodations, especially during the COVID-19 pandemic. 

Filing an OCR complaint with the U.S. Department of Education is a method for 

guardians and advocates to allege an LEA or SEA is discriminating against a student with 

disabilities by failing to “meet the individual needs of such students to the same extent as the 

needs of students without disabilities are met.”464 The two statutes relevant to an OCR complaint 

are Section 504 of the Rehabilitation Act of 1973 and the Americans with Disabilities Act of 

1990 (ADA).465 Section 504 is more relevant to OCR complaints because the Rehabilitation Act 

specifically targets federally funded programs, including schools, and thus empowers OCR to 

withhold federal funding to schools that are not in compliance.466
 

Under Section 504, schools can develop 504 plans that provide reasonable 

accommodations for students with disabilities.467 Some examples of reasonable accommodations 

in a 504 plan include preferential seating, extended time on tests, and verbal or technological 

aids.468 A 504 plan does not address what a student is learning; rather, the plan concerns how a 

student is learning.469 Chart 11.1 compares a Section 504 plan with an IEP. 

 

 

 

 

 

 
 

464 
Protecting Students with Disabilities, U.S DEP’T OF EDUC. 

https://www2.ed.gov/about/offices/list/ocr/504faq.html (Jan. 10, 2020). 
465 

Id. 

466 
34 C.F.R. § 104.4(a) (“No qualified handicapped person shall, on the basis of handicap, be excluded from 

participation in, be denied the benefit of, or otherwise be subjected to discrimination under any program or activity 

which receives Federal financial assistance.”); Protecting Students with Disabilities, supra note 464. 
467 

What is a 504 plan?, UNDERSTOOD, https://www.understood.org/en/school-learning/special-services/504- 

plan/what-is-a-504-plan (last visited Feb. 15, 2021). 
468 

Steven J. Bachrach, 504 Education Plans, KIDSHEALTH, https://kidshealth.org/en/parents/504-plans.html (last 

visited Feb. 15 2021). 
469 

See The Difference Between IEPs and 504 Plans, UNDERSTOOD, https://www.understood.org/en/school- 

learning/special-services/504-plan/the-difference-between-ieps-and-504-plans (last visited Feb. 15, 2021). 

https://www.understood.org/en/school-learning/special-services/504-plan/what-is-a-504-plan
https://www.understood.org/en/school-learning/special-services/504-plan/what-is-a-504-plan
https://www.understood.org/en/school-learning/special-services/504-plan/what-is-a-504-plan
http://www.understood.org/en/school-
http://www.understood.org/en/school-
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Chart 11.1: Comparison of Section 504 Plan and IEP Implementation 

 

 
Section 504 Plan IEP 

Types of Law ● § 504 (Civil Rights) ● IDEA (Education) 

Requirement for 

Eligibility 

● Disability severely 

impacts a major life 

function 

● Meets criteria under 

the IDEA 

Includes ● Mostly accommodations 

with limited modifications 

and related services 

● Students cannot have a 

completely different 

curriculum 

● Students are not eligible to 

receive extra services 

● Accommodations, 

modifications, special 

courses, related 

services 

● Modification on 

assignments or 

modified curriculum 

● Specialized education 

services 

Overseeing Agency ● U.S. Department of 

Education: Office of Civil 

Rights 

● U.S Department of 

Education: Office of 

Special Education and 

Rehabilitation 

Services 

Recourse ● OCR Complaint ● WSC 

● OSEP Complaint 

 
 

OCR does not evaluate the content of a 504 plan or an IEP.470 However, an OCR 

complaint alleging a violation of a 504 plan could be helpful during the COVID-19 pandemic. 

Currently, several highly populated LEAs (Seattle Public Schools, Los Angeles Unified School 

District, Fairfax County Public School) and one SEA (the Indiana Department of Education) are 

under investigation by OCR for possible discrimination against students with disabilities.471 OCR 

 

 

 
470 

Protecting Students with Disabilities, supra note 464. 
471 

Michelle Diament, Ed Department Investigating Special Ed Failure During COVID-19, DISABILITYSCOOP (Jan. 

29, 2021), https://www.disabilityscoop.com/2021/01/29/ed-department-investigating-special-ed-failures-during- 

covid-19/29171/. 

http://www.disabilityscoop.com/2021/01/29/ed-department-investigating-special-ed-failures-during-
http://www.disabilityscoop.com/2021/01/29/ed-department-investigating-special-ed-failures-during-
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declined to provide details around these investigations or its cause.472 However, a letter sent to 

the Indiana Department of Education cited multiple complaints from guardians of students with 

disabilities alleging that students were forced into “one size fits all” remote learning programs 

during COVID.473 These investigations demonstrate the possibility of filing an OCR complaint 

against an LEA or SEA alleging that remote learning is less effective for special education than 

general education, causing students with disabilities to be treated differently.474 The 

ineffectiveness is due to the inherently incompatible nature of remote learning with many 

accommodations given under 504 plans.475 Many special education services are difficult or 

impossible to provide through remote learning, including physical therapy, occupational therapy, 

and tactical sign language.476 An initial review of national test data may suggest that remote 

learning is adequate for students in general education.477 The potential difference between the 

progress made by students without disabilities compared to students with disabilities during 

remote learning is a denial of equal access to education based on disability.478 OCR can address 

the issue of equal access to education for students with disabilities during COVID-19.479
 

Filing an OCR complaint involves the following requirements: 
 

 

 

 

 

 

472 
Id. 

473 
Arika Herron, US Department of Education investigating Indiana’s special education services during COVID., 

INDYSTAR (Jan. 13, 2021), https://www.indystar.com/story/news/education/2021/01/13/us-department-of-education- 

investigating-indiana-special-education-services-during-covid-19/4152012001/. 
474 

Anna North, We need to talk about what school closures mean for kids with disabilities, VOX (Aug. 6, 2020, 1:40 

PM), https://www.vox.com/2020/8/6/21353154/schools-reopening-covid-19-special-education-disabilities; Jan. 6 

Virtual Interview with Cynthia Moore, supra note 138. 
475 

See North, supra note 474. 
476 

See id. 
477 

Megan Kuhfeld et al., Projecting the Potential Impacts of COVID-19 School Closures on Academic 

Achievement, EDWORKING NO. 20-226, at 2 (May 2020). 
478 

Jan. 6 Virtual Interview with Cynthia Moore, supra note 138. 
479 

Herron, supra note 473. 

http://www.indystar.com/story/news/education/2021/01/13/us-department-of-education-
http://www.indystar.com/story/news/education/2021/01/13/us-department-of-education-
http://www.vox.com/2020/8/6/21353154/schools-reopening-covid-19-special-education-disabilities%3B
http://www.vox.com/2020/8/6/21353154/schools-reopening-covid-19-special-education-disabilities%3B
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(1) The complaint must be filed within 180 days of the last act of discrimination.480 If the

complaint is filed outside of the 180 day time frame, then a special waiver is needed;481
 

(2) The complaint must contain enough information about the discrimination to establish that

the complaint is not speculative, conclusory, incoherent, or lacking details;482
 

(3) The complaint must allege a violation of one of the laws OCR enforces, such as Section

504.483
 

If an LEA is found to be out of compliance by OCR, OCR will attempt to bring the LEA into 

voluntary compliance.484 If the LEA is unable to achieve voluntary compliance, then OCR may 

(1) terminate U.S. Department of Education financial assistance to the LEA or (2) notify the

Department of Justice of the LEA’s noncompliance.485 Though further research is required to 

determine the most effective approach to crafting an OCR complaint, Massachusetts guardians 

and special education advocates may utilize OCR complaints to serve as a potential remedy for 

the educational discrepancies experienced by students during the COVID-19 pandemic. 

XII. Conclusion

SPaN’s proposal asked LO 8 to assess and review the Massachusetts special education

system through three specific lenses: intersectionality, accessibility, and transparency. We then 

endeavored to address any shortcomings we uncovered. We uncovered four broad areas in need 

of remedy. 

First, LO 8 addressed the barriers that marginalized groups with disabilities face within 

the special education system and illustrated how one’s identity can affect their experience with 

480 
How to File a Discrimination Complaint with the Office for Civil Rights, U.S. DEP’T OF EDUC. (Jan. 10, 

2020) https://www2.ed.gov/about/offices/list/ocr/docs/howto.html. 
481 

Id. 

482 
How the Office for Civil Rights Handles Complaints, U.S DEP’T OF EDUC. (Feb. 15, 2020) 

https://www2.ed.gov/about/offices/list/ocr/complaints-how.html. 
483 

Id. 

484 
Protecting Students with Disabilities, supra note 464. 

485 
Id. 
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the PRS. The Massachusetts special education system needs to be more accessible to these 

marginalized groups. We acknowledged that race, class, and immigration status are identities 

that overlap when discussing disability and accessibility; as such, LO 8 created the Child Find 

Guardian Fact Sheet as a means for marginalized families to have a readable guide to 

maneuvering the Child Find process.486
 

Next, LO 8 analyzed the impact of the COVID-19 pandemic on special education in 

Massachusetts. The start of the COVID-19 pandemic in 2020 aggravated existing issues in the 

provision of special education services to students.487 Most distressingly, DESE has yet to take 

concrete steps to rectify gaps in remote education and special education services in a timely 

manner, instead opting to shift the burden to school IEP teams and guardians with little official 

guidance.488 In short, some students with disabilities are not receiving the IEP services to which 

they are entitled, and nearly a third of those who are receiving IEP services believe they are 

inadequate.489 These systemic shortcomings render families with few ways to ensure their 

children receive adequate IEP services during the COVID-19 pandemic. As a remedy, LO 8 

drafted an OSEP letter requesting review of DESE’s shortcomings during the pandemic and 

proposed remedies for relief.490
 

Next, after reviewing the language of the IDEA, associated federal regulations, and 

Massachusetts’ application of these requirements, LO 8 determined that DESE is failing to 

ensure that the PRS is compliant with the IDEA. In Massachusetts, the PRS system is burdened 

486 
See infra Exhibit A. 

487 
Kate Taylor, 13,000 School Districts, 13,000 Approaches to Teaching During Covid, THE NEW YORK TIMES 

(Jan. 21, 2001), https://www.nytimes.com/2021/01/21/us/schools-coronavirus.html. 
488 

Family Fact Sheet, supra note 127, at 2. 
489 

Koczela, supra note 111, at 29. 
490 

See infra Exhibit B. 

http://www.nytimes.com/2021/01/21/us/schools-coronavirus.html
http://www.nytimes.com/2021/01/21/us/schools-coronavirus.html
http://www.nytimes.com/2021/01/21/us/schools-coronavirus.html


Spring 2021 

83 

with the additional task of processing all education-based complaints in LEAs throughout the 

state as opposed to special education complaints exclusively.491 This burden overwhelms the 

PRS, leading to (1) increased reliance on adjudicatory proceedings through the BSEA, (2) failure 

to enforce LEA compliance with the IDEA and PRS decisions, and (3) failure to address 

systemic complaints and disarray found in LEAs.492 Further, DESE’s failure to establish 

comprehensive statewide policies and procedures related to enforcement of PRS decisions and 

bifurcation of the complaint review process inhibits the effective resolution of IEP violations.493 

Based on these findings, LO 8 recommended that Massachusetts consider establishing an office 

for a special education ombudsperson, modeled off of similar legislation being considered in 

Rhode Island.494  We also recommended that the U.S. Department of Education publish 

additional dispute resolution data in order to reveal systemic problems in special education. We 

drafted a second OSEP letter, requesting further review of Massachusetts’ funding eligibility. LO 

8 hopes the research conducted in this report will clarify the responsibility DESE has to ensure 

compliance with the IDEA in Massachusetts; LO 8 further hopes that this will set into motion a 

more accessible and transparent process for the resolution of special education issues in 

Massachusetts.495
 

491 
603 MASS. CODE REGS. 28.08 (2021). 

492 
See infra Exhibit C. 

493 
See infra Exhibit C. 

494 
See H. 5833, supra note 144. 

495 
Virtual Interview with Nancy Duggan, supra note 232; Virtual Interview with Kathy Davidoff, SEPAC Leader, 

Weston Pub. Schs. (Jan. 11, 2021). Currently, stakeholders in Massachusetts are struggling due to issues impeding 

the correct implementation of the IDEA by the PRS and DESE. Nancy Duggan, a parent advocate, voiced 

frustrations with the PRS and their lack of thorough investigation of state complaints. She further asserted that even 

when the PRS finds non-compliance in an LEA, the only enforcement method is a corrective action plan created by 

the LEA and very rarely monitored. Kathy Davidoff, another parent advocate we met with, indicated that even when 

addressing state complaints, PRS takes an unusually long time, greater than the 60 day allotment given by the IDEA. 

Further, in one complaint she filed with PRS she found that when the LEA failed to comply with the PRS decision, 

she would need to refile another PRS complaint. These stakeholders and parents were crucial to our research and 

understanding of the implications when an SEA fails to uphold federal law. 
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Finally, LO 8 found that lack of transparency within the PRS creates intersectional and 

technological barriers.496 While the TFM appears to comply with relevant state and federal laws 

and regulations, the provisions of the IDEA are general in nature and do not provide a strong 

framework upon which states must base their monitoring system.497 Based on these findings, LO 

8 recommended that Massachusetts address the transparency issues impacting the PRS by 

redesigning its website to better conform with principles of Universal Design. We also 

recommended that Massachusetts special education advocacy groups partner with SEPACs 

throughout the Commonwealth to collect supplemental data from families with students 

receiving special education. Additionally, LO 8 created a checklist that can be utilized by 

SEPACs to ensure that their respective school districts comply with the TFM requirement of the 

IDEA. Until issues in transparent dissemination of resources, information, and monitoring are 

addressed, there can be no equitable administration of education to children with disabilities. 

We are confident that our research and proposed remedies will bolster SPaN’s initiatives 

and advocacy for Massachusetts families in achieving educational justice for students with 

disabilities. 

496 
See, e.g., BSEA Forms and Publications, supra note 330 (failing to provide Due Process complaint forms and 

mediation request forms in languages other than English); Virtual Interview with Kerry Agins, supra note 317 

(stating that state complaint systems can act as a trap for parents); McBrien, supra note 341, at 353 (finding that 

differences in cultural nonverbal cues create confusion in the complaint process). 
497 

See, e.g., MASS. GEN. LAWS ch.69 § 1B (2021); MASS. GEN. LAWS ch.69 § 1I (2021); MASS. GEN. LAWS ch.15 

§ 55A (2021); 603 MASS. CODE REGS. 2.03 (2021); 603 MASS. CODE REGS. 28.01 (2021).
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XIII. Glossary

Black, Indigenous, (and) People of Color (BIPOC) 

BIPOC is a term that "highlight[s] the unique relationship to [w]hiteness that Indigenous and 
Black (African American) people have, which shapes the experiences of and relationship to 

white supremacy for all people of color within a U.S. context."498
 

Bureau of Special Education (BSEA) 

BSEA is an appellate division created by Massachusetts statute and retained under the division of 

Administrative Law Appeals in order to manage Due Process Hearings.499
 

Child Find 

Child Find is a federally mandated procedure used by schools to identify and evaluate students 

who may have a disability to determine if an Individualized Education Plan is needed.500
 

Department of Elementary and Secondary Education (DESE) 

DESE is the State Education Agency in Massachusetts that oversees all aspects of education 

within the Commonwealth.501
 

Due Process Hearing System 

The Due Process Hearing System addresses complaints about the eligibility, evaluation, 
placement, or anything pertaining to Individualized Education Plans for students with 

disabilities.502
 

State Performance Plan / Annual Performance Report: Part B 

The IDEA requires each state to create State Performance Plans and Annual Performance 

Reports evaluating the state's implementation of the IDEA.503 Massachusetts' most recent 

submission is a combined State Performance Plan and Annual Performance Report.504 State 
Performance Plans establish targets and must be submitted to the U.S. Department of Education 

at least every six years.505 Annual Performance Reports contain data showing the extent to which 
the state is hitting those targets and must be submitted to the U.S. Department of Education every 

498 
Our Mission, THE BIPOC PROJECT, thebipocproject.org (last visited Mar. 8, 2021). 

499 
MASS. GEN. LAWS ch.71B, § 2A (2021). 

500 
20 U.S.C. § 1412(a)(3); 34 C.F.R. § 300.111. 

501 
About the Department, Mass. DEP’T. OF ELEMENTARY & SECONDARY EDUC., 

https://www.doe.mass.edu/About.html (last visited Mar. 8, 2021). 
502 

Learn About the Due Process Hearing, MASS. GOV’T , https://www.mass.gov/service-details/learn-about-the- 

due-process-hearing (last visited Mar. 8, 2021). 
503 

State Performance Plans/Annual Performance Reports (SPP/APR), State Performance Plans/Annual 

Performance Reports, supra note 399; U.S DEP’T OF EDUC., 2020 DETERMINATION LETTERS ON STATE 

IMPLEMENTATION OF IDEA https://sites.ed.gov/idea/idea-files/2020-determination-letters-on-state-implementation- 

of-idea/; STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 97, at 42-47. 
504 

State Performance Plans/Annual Performance Reports, supra note 399. 
505 

Id. 

http://www.doe.mass.edu/About.html
http://www.doe.mass.edu/About.html
http://www.doe.mass.edu/About.html
https://www.mass.gov/service-details/learn-about-the-due-process-hearing
https://www.mass.gov/service-details/learn-about-the-due-process-hearing
https://www.mass.gov/service-details/learn-about-the-due-process-hearing
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year.506 The Office for Special Education Programs considers both documents when determining 

whether a state is meeting the requirements of the IDEA.507
 

Free Appropriate Public Education (FAPE) 

FAPE is a “free appropriate public education” and is required, under Section 504 and the IDEA, 

to be given to every individual with a disability who is within a school’s district.508
 

Individuals with Disabilities Education Act (IDEA) 

IDEA is a federal law that comprehensively outlines educational rules and regulations for 

schools who wish to receive funding from the federal government.509 Part B of the IDEA 
specifically addresses special education and guarantees a Free Appropriate Public Education in 

the Least Restrictive Environment for every child with a disability.510
 

Individualized Education Plan (IEP) 

An IEP is a plan designed to meet a specific child’s unique educational needs as a result of a 

disability and is created to ensure that a child receives Free Appropriate Public Education.511 An 

IEP outlines what services and accommodations that student requires to effectively learn.512
 

Law Office (LO) 

An LO is a group of first-year law students at Northeastern School of Law, focusing on a 

relevant community concern as part of their Legal Skills in Social Context course.513
 

Least Restrictive Environment 

Least Restrictive Environment is a requirement under federal law 20 U.S.C. § 1412(a)(5)(A) that 

mandates the following: “[t]o the maximum extent appropriate, children with disabilities, 
including children in public or private institutions or other care facilities, are educated with 

children who are not disabled, and special classes, separate schooling, or other removal of 
children with disabilities from the regular educational environment occurs only when the nature 

or severity of the disability of a child is such that education in regular classes with the use of 

supplementary aids and services cannot be achieved satisfactorily.”514
 

506 
Id. 

507 
Id. 

508 
FAPE FOR STUDENTS WITH DISABILITIES, supra note 129, at 4. 

509 
About the IDEA, U.S. DEP’T OF EDUCATION https://sites.ed.gov/idea/about-idea (last visited Dec. 1, 2020). 

510 
Id. 

511 
IEP PROCESS GUIDE, supra note 68; What is the IEP Process?, IRIS CENTER, 

https://www2.ed.gov/about/offices/list/ocr/aboutocr.html (last visited Mar. 14, 2021).
512 

IEP PROCESS GUIDE, supra note 68. 
513 

See LSSC Syllabus, supra note 1. 
514 

20 U.S.C. § 1412(a)(5)(A). 

https://www2.ed.gov/about/offices/list/ocr/aboutocr.html
https://www2.ed.gov/about/offices/list/ocr/aboutocr.html
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Local Education Agency (LEA) 

An LEA is a public board of education or other public authority that maintains administrative 
control of public education within a political subdivision of a state or commonwealth, such as a 

city or county.515
 

Office for Civil Rights (OCR) 

OCR is a federal agency with the responsibility of ensuring equal access to education through the 

enforcement of civil rights.516
 

Office for Special Education Programs (OSEP) 

OSEP is a federal agency that works to provide leadership and financial support to assist various 

states and local districts.517
 

Problem Resolution System (PRS) 

The PRS is a system through which DESE addresses complaints regarding an educational facility 

not meeting a legal requirement for education.518
 

Response to Intervention 

Response to Intervention is a tiered method of classroom interventions for children who are 
struggling academically. Such intervention is not a means of delaying or denying a formal 

evaluation for special education.519
 

Section 504 of the Rehabilitation Act of 1973 

Section 504 is a Civil Rights law that prohibits discrimination on the basis of disability for any 

program that receives federal funding, including public schools.520
 

Special Needs Advocacy Network (SPaN) 

SPaN is a non-profit organization in Massachusetts that works “to promote a functioning and 

supportive network of child advocates in the field of education.”521
 

Special Education Parent Advisory Councils (SEPAC) 

A SEPAC is a group of guardians from a specific district that provides input on challenges 

pertaining to special education and related services.522
 

515 
Local Education Agency (LEA), EDSOURCE, https://edsource.org/glossary/local-education-agency-lea (last 

visited Mar. 8, 2021). 
516 

About OCR, U.S. DEP’T OF EDUC., https://www2.ed.gov/about/offices/list/ocr/aboutocr.html (last visited Feb.15, 

2021). 
517 

OSERS, supra note 131. 
518 

About Us, MASS. DEP’T OF EDUCATION (DEC. 8, 2020), https://www.doe.mass.edu/prs/. 
519 

What is RTI?, RTI ACTION NETWORK, http://www.rtinetwork.org/learn/what/whatisrti (last visited Mar. 16, 

2021). 
520 

Protecting Students with Disabilities, supra note 464. 
521 

Special Needs Advocacy Network, supra note 2. 
522 

SEPAC Guide, supra note 408, at 3. 

https://edsource.org/glossary/local-education-agency-lea
https://www2.ed.gov/about/offices/list/ocr/aboutocr.html
https://www.doe.mass.edu/prs/
http://www.rtinetwork.org/learn/what/whatisrti


Spring 2021 

88 

Specific Learning Disabilities 

Specific Learning Disabilities are disabilities that impact a student’s ability to comprehend or use 

written or spoken language.523 The most common form of a Specific Learning Disability is 

dyslexia.524
 

SpedEx 

SpedEx is an independent dispute resolution program that can assist families when conflicts arise 

regarding their child’s Individualized Education Plan.525 SpedEx is funded through the 

Department of Elementary and Secondary Education and guardians must volunteer for its 

assistance, which is granted on a first-come, first-serve basis.526
 

Speech-to-Text Student 

Speech-to-Text students are students who use speech-to-text technology to write. This 

technology allows students to speak what they want to write and can assist students struggling 

with the physical act of writing.527
 

State Education Agency (SEA) 

A SEA is the state agency in charge of supervising all primary and secondary schools within a 

state.528
 

Tiered Focus Monitoring System (TFM) 

TFM is a Massachusetts system in which schools are evaluated every three years based on 

elements tied to student outcomes.529
 

U.S. Department of Education 

The U.S. Department of Education is a federal executive agency that establishes national policies 

on education to promote equal access.530
 

Web Content Accessibility Guidelines (WCAG) 

WCAG is a series of recommendations and standards developed by the World Wide Web 

Consortium to promote accessible website design.531
 

523 
Specific Learning Disability, MASS. DEP’T OF EDUCATION, supra note 94. 

524 
Specific Learning Disability, DECODING DYSLEXIA, supra note 95; Dyslexia FAQ, supra note 93. 

525 
About SpedEx, supra note 91. 

526 
Id. 

527 
Jamie Martin, Dictation (Speech-to-Text) Technology: What It Is and How It Works, UNDERSTOOD, 

https://www.understood.org/en/school-learning/assistive-technology/assistive-technologies-basics/dictation-speech- to-

text-technology-what-it-is-and-how-it-works (last visited Feb. 17, 2021). 
528 

20 U.S.C. § 1401(32). 
529 

Tiered Focused Monitoring, Supra note 382. 
530 

About ED, U.S. DEP’T OF EDUCATION, https://www2.ed.gov/about/landing.jhtml. (last visited Mar. 13, 2021).
531 

Web Content Accessibility Guidelines (WCAG) 2.1, WORLD WIDE WEB CONSORTIUM (Jun 5, 2018), 

https://www.w3.org/TR/WCAG21/. 

https://www.understood.org/en/school-learning/assistive-technology/assistive-technologies-basics/dictation-speech-to-text-technology-what-it-is-and-how-it-works
https://www.understood.org/en/school-learning/assistive-technology/assistive-technologies-basics/dictation-speech-to-text-technology-what-it-is-and-how-it-works
https://www.understood.org/en/school-learning/assistive-technology/assistive-technologies-basics/dictation-speech-to-text-technology-what-it-is-and-how-it-works
https://www.understood.org/en/school-learning/assistive-technology/assistive-technologies-basics/dictation-speech-to-text-technology-what-it-is-and-how-it-works
http://www.w3.org/TR/WCAG21/
http://www.w3.org/TR/WCAG21/
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World Wide Web Consortium (W3C) 

The W3C is an international organization that develops and publishes website accessibility 

standards in the form of its Web Content Accessibility Guidelines.532
 

Written State Complaint System (WSC) 

WSC is a process that provides an investigative avenue for resolving special education disputes 

in states and commonwealths.533
 

504 Plan 

A 504 plan is a plan created by a school under Section 504 of the Rehabilitation Act which 
provides accommodations or procedures that will assist students with disabilities or impairments 

in their academic learning.534
 

532 
About W3C, WORLD WIDE WEB CONSORTIUM, (Jun 5, 2018), https://www.w3.org/Consortium/. 

533 
Due Process Hearing and Written State Complaint Activity for COVID-19 Issues: A Six-Month Snapshot, The 

CTR. FOR APPROPRIATE DISP. RESOL. IN SPECIAL EDUC., (Oct. 2020) https://www.cadreworks.org/resources/cadre- 

materials-literature-article/due-process-hearing-and-written-state-complaint. 
534 

Laura Belinsky-Schine, What is a 504 Plan? How Do You Get One?, COLLEGEVINE (Dec.22, 2020). 

https://blog.collegevine.com/what-is-a-504-plan/. 

https://www.w3.org/Consortium/
http://www.cadreworks.org/resources/cadre-
http://www.cadreworks.org/resources/cadre-
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XIV. Appendix

Exhibit A: Child Find Guardian Fact Sheet 
Do You Think Your Child May Have a Disability? 

If so, your child can be evaluated by their school to determine if they can receive extra services to give 

them the tools they need to effectively learn. The right to an evaluation is protected under federal law 

by a program called Child Find. If your child is evaluated and qualifies, an Individualized Education 

Program (IEP) will be given to your child and will outline the accommodations your child can receive. 

Myths about Child Find Facts about Child Find 

After my request, my child can be “screened 
out,” or denied an evaluation. 

Massachusetts does not allow children to be 
“screened out” of the evaluation process.1 

My child was evaluated last year, so they can’t 
be evaluated again this year. 

Your child can be re-evaluated once every year.2 

My child can’t be evaluated if they are 
homeschooled or go to a private school. 

Children who are homeschooled or go to private 
schools must be evaluated upon request.3 

My child can’t be evaluated if English is not 
their first language. 

Your child must be evaluated in their native 
language.4 

If my child is already getting some sort of extra 
help at school, an evaluation isn’t necessary. 

Extra services, such as Response to Intervention 
(RTI), are not a substitute for an evaluation.5 

If my child is doing about as well as the other 
kids in their class, they don’t need an 
evaluation. 

If your child is not reaching their full potential, 
regardless of how they compare to their class, 
they should be evaluated. 

I should wait to ask for an evaluation of my 
child. 

As you can see from the flowchart on the next 
page, the evaluation process itself takes a long 
time. Requesting an evaluation as soon as you 
think it may be needed is important to prevent 
your child from falling behind. 

1 34 C.F.R. § 300.302. 
2 34 C.F.R. § 300.303(b)(1). 
3 U.S. DEP’T OF EDUC. Questions and Answers on Serving Children With Disabilities Placed by Their Parents in 

Private Schools 29, https://sites.ed.gov/idea/files/Private_School_QA_April_2011.pdf (last visited Mar. 13, 2021); 

20 U.S.C. § 1412(a)(3)(A). 
4 20 U.S.C. § 1412(a)(6)(B). 
5 Memorandum from Melody Musgrove, Dir., Off. Special Educ. Programs, to Chief State Sch. Officers, State Dirs. 

of Special Educ. on Dispute Resolution Procedures under Part B of the Individuals with Disabilities Education Act 

(Part B) (July 23, 2013), https://sites.ed.gov/idea/files/idea/policy/speced/guid/idea/memosdcltrs/acccombinedose 

rsdisputeresolutionqafinalmemo-7-23-13.pdf. 

https://sites.ed.gov/idea/files/Private_School_QA_April_2011.pdf
https://sites.ed.gov/idea/files/idea/policy/speced/guid/idea/memosdcltrs/acccombinedose
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Referral by guardian or other 

eligible party 

Schools sends consent form to 

guardian: within 5 school days of 

receiving referral 

Evaluation: within 30 school days 
of receiving guardian consent 

Child Qualifies Child Does Not Qualify 

Within 45 school 
days of receiving 

guardian consent, 

the child shall 

receive their IEP 

Guardian can 
contest via a 

PRS or BSEA 

complaint 

Guardian can 

contest via an 

Independent 

Education 

Evaluation 

Guardian 

Guardian can 
contest via 

SpedEx 

can request 

another 

evaluation 

the next 

school year 

Child Find Procedure Flow Chart6

6 603 MASS. CODE REGS. 28.04 (2021) (discussing referral); MASS. GEN. LAWS ch. 71B, § 3 (2021) (discussing

consent form and evaluation); 603 MASS. CODE REGS. 28.05(1) (2021) (discussing timeline if child qualifies for 

IEP); 34 C.F.R. § 300.503 (discussing notice if child does not qualify); 603 MASS. CODE REGS. 28.04(5) (2021); 

About SpedEx, SPEDEX, spedexresolution.com (last visited Mar. 8, 2021); 20 U.S.C. § 1414(a)(2)(B)(i) (discussing 

reevaluation the following school year). 
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Sample Letter: Requesting School Evaluation7
 

 

[Guardian’s Name] 
 

[Guardian’s Address] 
 

[Guardian’s Phone Number] 
 

[Date] 
 

 
[Principal’s Name] 

 

[School] 
 

[School Address] 
 

Re: [Child’s Name] 
 

[Child’s Date of Birth] 

 
Dear Principal [Name]: 

 
I am the guardian of [child’s name], a [grade] student at your school. I am writing to express concern 

about [child’s name]’s development and would like to initiate a Special Education evaluation for [child’s 

name]. 

 

I understand that a consent form, describing the evaluation procedure, will be provided to me within 

five (5) school days of this request. I further understand that the evaluation will be completed within 

thirty (30) school days and that a team meeting will take place within forty-five (45) school days of my 

consent to the evaluation. 

 

Thank you for your attention to this matter. Please contact me at [guardian’s phone number] with any 

questions or concerns. 

 
 
 

Very truly yours, 

 
[Guardian’s Name] 

cc: [Name], Team Chairperson 
 
 
 
 

7 Sample Letter: Requesting School Evaluation, MASSACHUSETTS ADVOCATES FOR CHILDREN (2019), 

https://www.massadvocates.org/s/sample-records-request.docx (adapted from a sample). 

http://www.massadvocates.org/s/sample-records-request.docx
http://www.massadvocates.org/s/sample-records-request.docx
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Exhibit B: OSEP Letter - DESE’s Problematic Assurance Plan During 

COVID-19 (Illustrative Purposes Only - No Letter Actually Sent)

Special Needs Advocacy Network, Inc (SPaN, Inc) 

P.O. Box 463 

Lexington, MA 02420 

508.655.7999 

info@spanmass.org 

March 19, 2021 

Office of Special Education Programs 

Office of Special Education and Rehabilitative Services 

U.S. Department of Education 

400 Maryland Ave., S.W. 

Washington, DC 20202-7100 

To Whom It May Concern, 

The Special Needs Advocacy Network (SPaN), in partnership with law students at 

Northeastern University School of Law (NUSL), has studied and addressed problems present in 

the Massachusetts education system during the COVID-19 pandemic. We noticed trends through 

our research related to the implementation, or lack thereof, of Massachusetts’ annual assurance 

plan. Per Part B of the Individuals with Disabilities Education Act (IDEA), local education 

agencies (LEAs) are required to provide individualized education plan (IEP) services in order to 

ensure all students ages three through twenty-one receive a free and appropriate public education 

mailto:info@spanmass.org


(FAPE).1 Based on the Department of Elementary and Secondary Education’s (DESE) response 
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to the COVID-19 pandemic, we are concerned that DESE is not following the assurance plan it 

has submitted to the U.S. Department of Education to confirm its compliance with IDEA Part B. 

We request that OSEP perform an audit to determine whether DESE adheres to its submitted 

assurance plan, specifically whether it is enforcing the appropriate provision of IEP services by 

LEAs. 

Alleged Violations 

Federal Law Statute Purpose 

Individuals with Disabilities 

Education Act 

20 U.S.C. § 1412(a)(1) SEA providing FAPE 

20 U.S.C. § 1413(a)(1) LEA providing FAPE 

20 U.S.C. § 1412(a)(11) Monitoring Requirement of 

SEA 

20. U.S.C. § 1416(B)(2)(c)(ii) Assurance Plan 

 Massachusetts’ Lack of Enforcement 

DESE has regularly assured the U.S. Department of Education that it complies with the 

IDEA Part B.2 However, the lack of IEP services provided to students throughout the COVID-19 

pandemic shows that DESE lacks adequate policies and procedures to ensure that all students are 

receiving FAPE.3 When schools closed to prevent further spread of COVID-19, students 

1 
20 U.S.C. § 1412(a)(1); 20 U.S.C. § 1413(a)(1). 

2 
MASS. DEP’T OF SECONDARY & ELEMENTARY EDUC., STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE 

REPORT: PART B 2 (2020), https://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf [hereinafter STATE PERFORMANCE 

PLAN / ANNUAL PERFORMANCE REPORT]. 
3 

Steve Koczela, Starting the new school year, THE MASSINC POLLING GRP. 29 (Nov. 19, 2020), 

https://static1.squarespace.com/static/5eb9fa2f8ac4df11937f6a49/t/5fb690218dd3b32683bb7771/1605799970882/Pr 

esentation+2020+10+MassINC+Education.pdf (showing that 27% of Massachusetts students with IEPs had not 

received IEP services from March-June 2020); U.S. DEP’T OF EDUC., FREE APPROPRIATE PUBLIC EDUCATION FOR 

http://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf
http://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf
http://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf
https://static1.squarespace.com/static/5eb9fa2f8ac4df11937f6a49/t/5fb690218dd3b32683bb7771/1605799970882/Presentation%2B2020%2B10%2BMassINC%2BEducation.pdf
https://static1.squarespace.com/static/5eb9fa2f8ac4df11937f6a49/t/5fb690218dd3b32683bb7771/1605799970882/Presentation%2B2020%2B10%2BMassINC%2BEducation.pdf


requiring in-person IEP services were left without access to the support they needed to 
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effectively learn and were therefore denied FAPE.4 Throughout the COVID-19 pandemic, the 

U.S. Department of Education has maintained that schools must continue to provide FAPE to all 

students.5 Per its assurance plan to the U.S. Department of Education, DESE should be 

implementing policies and procedures to ensure that LEAs are providing FAPE to all students, 

including within remote and hybrid learning structures.6 However, DESE failed to act as an 

enforcer of the IDEA Part B during the COVID-19 pandemic and therefore violated its assurance 

plan.7

At the beginning of the COVID-19 pandemic, DESE provided minimal leadership or 

clarity regarding its policies and procedures for the provision of IEP services.8 DESE repeatedly 

made families of students with IEPs wait longer than families of students without IEPs for 

information regarding critical elements of their children’s education.9 Massachusetts schools 

STUDENTS WITH DISABILITIES 4 (2010), https://www2.ed.gov/about/offices/list/ocr/docs/FAPE504.pdf (stating that 

an IEP is fundamental to students receiving FAPE). 
4 

Virtual Interview with Roxann Harvey, Chair, Bos. Pub. Schs. Special Educ. Parents Advisory Council (Oct. 28, 

2020) (stating that Boston Public Schools refused to provide an option for in-person learning and IEP services to 

high needs students when schools closed in March). 
5 

Supplemental Fact Sheet Addressing the Risk of COVID-19 in Preschool, Elementary and Secondary Schs. While 

Serving Children with Disabilities, UNITED STATES DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS 1 (Mar. 

21, 2020) 

https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/rr/policyguidance/Supple%20Fact%20Sheet%203.21.20%2 

0FINAL.pdf. 
6 

STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 2, at 2 (stating that the report requires 

DESE to show it is meeting requirements of IDEA Part B, which includes FAPE); Supplemental Fact Sheet 

Addressing the Risk of COVID-19 in Preschool, Elementary and Secondary Schs. While Serving Children with 

Disabilities, UNITED STATES DEPARTMENT OF EDUCATION, OFFICE FOR CIVIL RIGHTS 1 (Mar. 21, 2020) 

https://www2.ed.gov/about/offices/list/ocr/frontpage/faq/rr/policyguidance/Supple%20Fact%20Sheet%203.21.20%2 

0FINAL.pdf (requiring schools to continue providing FAPE during the COVID-19 pandemic). 
7 

See infra Exhibit B; See STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 2. 
8 

See Letter from Jeffrey C. Riley, Comm’r of Educ., Mass. Dep’t of Elementary & Secondary Educ., 3 (Mar. 30, 

2020), https://www.doe.mass.edu/covid19/family-letter/2020-0330family-letter.docx (providing minimal 

information to families regarding IEP services during remote learning and putting the burden on schools to 

coordinate services during remote learning). 
9 

Compare Family Fact Sheet: COVID-19 Compensatory Services and Recovery Support for Students with IEPs During 

the COVID-19 Pandemic, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC. (Sept. 24, 2020), 

https://www.doe.mass.edu/covid19/sped/family-fact-sheet/ [hereinafter Family Fact Sheet] with Letter from Jeffrey 

http://www.doe.mass.edu/covid19/family-letter/2020-0330family-letter.docx
http://www.doe.mass.edu/covid19/family-letter/2020-0330family-letter.docx
http://www.doe.mass.edu/covid19/family-letter/2020-0330family-letter.docx
http://www.doe.mass.edu/covid19/sped/family-fact-sheet/
http://www.doe.mass.edu/covid19/sped/family-fact-sheet/
http://www.doe.mass.edu/covid19/sped/family-fact-sheet/


moved to remote instruction on March 17, 2020.10 DESE waited two weeks to send information 
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to families regarding the status of school closures.11 On March 30, 2020, a letter from 

Commissioner Jeff Riley stated that “schools will continue to develop and expand ways to 

provide special education services remotely.”12 Additionally, the letter told guardians of students 

with IEPs that they “should expect that members of [their] child’s special education team will 

check in with [them] to help [their children] access these services.”13

DESE sent another letter to families of students with disabilities on April 9, 2020, to 

provide more specific information about the status of instruction for this student population.14 

The letter reiterated the U.S. Department of Education’s requirement that students continue to 

receive FAPE throughout the pandemic.15 However, DESE did not include clear information on 

how LEAs would continue to provide IEP services to students.16 In the letter, DESE encouraged 

guardians to be in touch with their “child’s teacher or school leaders if [they] are having 

technical problems accessing remote instruction and resources.”17 Although the letter stated that 

the “child’s teacher and related service providers will be in regular contact with [families],”18

C. Riley, Comm’r of Educ., Mass. Dep’t of Elementary & Secondary Educ. (May 8, 2020),

https://www.doe.mass.edu/covid19/family-letter/2020-0508school-connectedness.pdf (showing that DESE sent

information regarding resources to families of students in special education programs four months later than

information applicable to all students).
10 

OFF. OF THE GOVERNOR OF THE COMMONWEALTH OF MASS., ORDER TEMPORARILY CLOSING ALL PUBLIC AND 

PRIVATE ELEMENTARY & SECONDARY SCHOOLS 1-2 (Mar. 15, 2020) https://www.mass.gov/doc/march-15-2020- 

school-closure-order/download (closing all schools for in-person instruction and forcing schools to move to remote 

instruction in its place). 
11 

See Letter from Jeffrey C. Riley, Comm’r of Educ., Mass. Dep’t of Elementary & Secondary Educ., 1 (Mar. 30, 

2020), https://www.doe.mass.edu/covid19/family-letter/2020-0330family-letter.docx. 
12 

Id. 
13 

Id. 
14 

See Letter from Jeffrey C. Riley, Comm’r of Educ., Mass. Dep’t of Elementary & Secondary Educ., (Apr. 9, 

2020), https://www.doe.mass.edu/covid19/sped/family-letter/. 
15 

See id. 
16 

See id. 
17 

Id. at 2. 
18 

Id. at 2. 

http://www.doe.mass.edu/covid19/family-letter/2020-0508school-connectedness.pdf
http://www.doe.mass.edu/covid19/family-letter/2020-0508school-connectedness.pdf
http://www.doe.mass.edu/covid19/family-letter/2020-0508school-connectedness.pdf
https://www.mass.gov/doc/march-15-2020-school-closure-order/download
https://www.mass.gov/doc/march-15-2020-school-closure-order/download
http://www.doe.mass.edu/covid19/family-letter/2020-0330family-letter.docx
http://www.doe.mass.edu/covid19/family-letter/2020-0330family-letter.docx
http://www.doe.mass.edu/covid19/family-letter/2020-0330family-letter.docx
http://www.doe.mass.edu/covid19/sped/family-letter/
http://www.doe.mass.edu/covid19/sped/family-letter/
http://www.doe.mass.edu/covid19/sped/family-letter/
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concerned about for [their] child”19 and to confirm the best way for their child’s school team to 

contact the family.20Additionally, DESE sent a memorandum to families on June 25, 2020, titled 

“Initial Fall School Reopening Guidance.”21 This memorandum included an Appendix on “Initial 

Fall Special Education Guidance” in which DESE encouraged LEAs to prioritize students with 

moderate to severe disabilities for returning to in-person instruction, even in small groups.22
 

DESE did not provide clear guidance to families of students with IEPs until September 

2020 when it released its “Family Fact Sheet” about COVID-19 compensatory services.23 The 

fact sheet offered three options for compensatory services to make up for regressions: General 

Education Recovery Support, COVID-19 Compensatory Services, and New IEP Services.24

DESE’s fact sheet presented these three types of services as the only options for remedial 

learning for students whose learning has regressed.25 Each option required that LEAs collect 

information and data on student performance during the COVID-19 pandemic, including data 

from families on students’ progress while learning remotely.26 While a thorough understanding 

of a student’s individual situation is essential to ensure the correct compensatory services are 

19 
Id. at 2. 

20 
See id. 

21 
See Memorandum from Jeffrey C. Riley, Comm’r of Educ., Mass. Dep’t of Elementary & Secondary Educ., (June 

25, 2020), https://www.doe.mass.edu/covid19/return-to- 

school/guidance.pdf#search=%22Initial%20Fall%20School%20Reopening%20Guidance%22. 
22 

Id. at 14. 
23 

See Family Fact Sheet, supra note 9. 
24 

Id. at 1-2 (clarifying that General Education Recovery Support is a service LEAs can provide to all students, 

regardless of IEP status, to recover skills they lost during remote or hybrid instruction; COVID-19 Compensatory 

Services are services offered in conjunction with IEP services, provided if a child did not meet their IEP goals due 

the suspension of in-person instruction; and New IEP Services are considered if students require additional IEP 

services due to learning regression during the COVID-19 pandemic). 
25 

Id. at 1. 
26 

Id. at 1-2. 

http://www.doe.mass.edu/covid19/return-to-
http://www.doe.mass.edu/covid19/return-to-
http://www.doe.mass.edu/covid19/return-to-
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provided, DESE’s lengthy timeline for LEAs to make these decisions is concerning.27 DESE set 

a December 15, 2020, deadline for LEAs to make decisions about compensatory services for 

high needs students.28 DESE provided no deadline for other students with IEPs in its fact sheet, 

only stating that for “students who are not in the high priority groups, school staff will take some 

time to observe [children] to see how they are adjusting to the new educational environment this 

fall.”29 Subsequent comments from Russell Johnston, Senior Associate Commissioner and State 

Director of Special Education, indicate that DESE expects LEAs to have decided on appropriate 

compensatory services for non-high needs students by the end of the 2020-2021 school year.30
 

The lack of clear deadlines and the lengthy timeline provided by DESE is contributing to 

a continued lack of IEP services for many students in Massachusetts.31 DESE assured the U.S. 

Department of Education that Massachusetts is in compliance with IDEA Part B, yet the 

guidance it provided to LEAs and families has created a situation where students are not 

receiving full IEP or compensatory services until the end of 2020-2021 school year.32 A failure to 

provide students with the services they require to learn is a denial of FAPE and counters the state 

assurance plan sent by DESE to the U.S. Department of Education. 

When asked to clarify the Commonwealth’s existing policies and procedures concerning 

the implementation of IDEA Part B, DESE responded with directions to read Massachusetts’ 

Special Education Plan Statement and State Performance Plan/Annual Performance Report.33
 

27 
See id. 

28 
Id. at 2. 

29 
Id. at 2. 

30 
Russell Johnston, Senior Assoc. Comm’r & State Dir. of Special Educ., Mass. Dep’t of Elementary & Secondary 

Educ., Featured Speaker at Special Education Now: Showing Up for Ourselves and Others in Pandemic Times 

1:47:08-1:48:25 (Dec. 6, 2020) https://www.youtube.com/watch?v=HCGWjEfWSH4. 
31 

Id. 
32 

Id. 
33 

E-mail from Jaiy Dickson, Student, Ne. Univ. Sch. of Law, to Helene Bettencourt, Primary Records Off., Mass.

Dep’t of Elementary & Secondary Educ. (Jan. 14, 2021, 18:42 EST) (on file with author); E-mail from Tracy A. 

http://www.youtube.com/watch?v=HCGWjEfWSH4
http://www.youtube.com/watch?v=HCGWjEfWSH4
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Neither of these resources contain concrete information about what procedures DESE has on file 

to ensure LEAs comply with the IDEA Part B.34 DESE’s inability to provide clear policies and 

procedures, and our inability to locate them in our own research, indicates that appropriate 

regulations may not exist in an enforceable format.35 This leads to questions of whether DESE is 

upholding its duty as an SEA to ensure LEAs are effectively providing IEP services in 

accordance with IDEA Part B. 

The impact of DESE’s lack of policies and procedures cannot be understated. 

Conversations with multiple guardians, teachers, and advocates throughout Massachusetts reveal 

that children are not receiving their legally-mandated IEP services.36 Some LEAs, such as 

Boston Public Schools, refused to provide an option for in-person learning and IEP services to 

high needs students when schools closed in March, while nearby schools in Natick and Milton 

provided in-person learning and IEP services to high needs students five days per week.37 One 

Lowell Public School parent tried for eight months, from March until October, to continue her 

son’s IEP-mandated in-person occupational therapy services.38 Her son could not receive FAPE 

without receiving in-person occupational therapy, yet his LEA would not provide the services.39

Lack of enforcement from DESE allowed the LEA to violate the IDEA and deny IEP services.40

Collins, Admin. Assistant, Off. of Special Educ. Plan. & Pol’y, Mass. Dep’t of Elementary & Secondary Educ. to 

Jaiy Dickson, Student, Ne. Univ. Sch. of Law, (Feb. 4, 2021, 14:28 EST) (on file with authors). 
34 

See MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., SPECIAL EDUCATION PROGRAM PLAN 1 (2018), 

https://www.doe.mass.edu/sped/advisories/programplan/statement.docx (choose Program Plan Statements from list 

of attachments) (includes information regarding policies LEAs need to follow to provide FAPE, but does not 

included concrete SEA enforcement measures if LEAs are noncompliant); see STATE PERFORMANCE PLAN / 

ANNUAL PERFORMANCE REPORT, supra note 2 (does not include specific policies and procedures to address 

potential LEA noncompliance). 
35 

E-mail from Tracy A. Collins, supra note 33.
36 

Virtual Interview with Roxann Harvey, supra note 4; Virtual Interview with Eileen DelRossi, Teacher & Parent, 

Lowell Pub. Schs. (Nov. 23, 2020); Virtual Interview with Laura Ortiz, Parent, Lowell Pub. Schs. (Jan. 14, 2021).
37 

Virtual Interview with Roxann Harvey, supra note 4. 
38 

Virtual Interview with Eileen DelRossi, supra note 36. 
39 

Id. 
40 

Id. 

http://www.doe.mass.edu/sped/advisories/programplan/statement.docx
http://www.doe.mass.edu/sped/advisories/programplan/statement.docx
http://www.doe.mass.edu/sped/advisories/programplan/statement.docx
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Additionally, polling data from October 2020 shows that although ninety-two percent of families 

report they are now receiving IEP services, twenty-seven percent of families receiving IEP 

services consider them to be inadequate, up from eleven percent in June 2020.41 Anecdotal and 

quantitative evidence shows that DESE has abdicated its responsibility to enact and enforce 

policies and procedures to ensure FAPE is provided for all students across Massachusetts. 

By failing to provide guidance to LEAs to ensure all students receive FAPE, and by 

failing to provide recourse to families frustrated by the lack of IEP services, DESE has violated 

20 U.S.C. § 1413(a)(1), 20 U.S.C. § 1412(a)(11), and 20 U.S.C. § 1412(a)(1).42 These violations 

also put DESE out of compliance with 20 U.S.C. § 1416(B)(2)(c)(ii) requirements to provide 

assurance of IDEA compliance to the U.S. Department of Education.43
 

Requests for Relief 

Based on the prior allegations, we are requesting that two steps be taken to address the 

issues in the Massachusetts education system. We request that (1) OSEP conduct an audit to 

determine whether DESE is compliant with the IDEA Part B and (2) Massachusetts funding be 

withheld in full until the Commonwealth is found to be compliant with federal law. Importantly, 

this audit should be done with complete autonomy on the part of OSEP in order to garner 

accurate information and results. We are concerned that if DESE were to be involved in the 

audit, it would provide information to OSEP from selected districts that happen to be in 

compliance with the IDEA Part B rather than providing an accurate and holistic picture of the 

state of education in Massachusetts. 

41 
Koczela, supra note 3, at 29. 

42 
20 U.S.C. § 1413(a)(1); 20 U.S.C. § 1412(a)(11); 20 U.S.C. § 1412(a)(1). 

43 
20 U.S.C. § 1416(B)(2)(c)(ii). 
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Thank you for taking this complaint into consideration. You can contact us at the above 

number or e-mail should you have any questions. 

Sincerely, 

X X 

Special Needs Advocacy Network 

Enclosures 

I. State Performance Plan / Annual Performance Report: Part B

II. Massachusetts DESE Public Record Request Email Correspondence

III. Special Education Program Plan Statement, Section III: Free and Appropriate Public Education

IV. Webinar with SPaN and Russell Johnston, Senior Associate Commission
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Exhibit C: OSEP Letter - Structural Issues within PRS (Illustrative Purposes 
Only - No Letter Actually Sent)

 

Special Needs Advocacy Network, Inc (SPaN, Inc) 

P.O. Box 463 

Lexington, MA 02420 

508.655.7999 

info@spanmass.org 

March 19, 2021 

Office of Special Education Programs 

Office of Special Education and Rehabilitative Services 

U.S. Department of Education 

400 Maryland Ave., S.W. 

Washington, DC 20202-7100 

To Whom It May Concern: 

The Special Needs Advocacy Network (SPaN), in partnership with law students at 

Northeastern University School of Law (NUSL), has studied and addressed problems present in 

the Massachusetts special education state complaint system. We are reaching out to request your 

support in reviewing and addressing our below findings and conclusion that the Massachusetts 

Department of Elementary and Secondary Education (DESE)—and specifically the Problem 

Resolution System (PRS)—in its current state violates several requirements outlined in the 

Individuals with Disabilities Education Act (IDEA) Part B. 

We have identified the following key areas of noncompliance: 

mailto:info@spanmass.org
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(1) Lack of readily accessible policies and procedures to enforce and comply with the IDEA

provisions;

(2) Overwhelmed complaint system causing lack of enforcement for resolving complaints;

(3) Ambiguous allocation of substantive and procedural complaints between the PRS and the

Bureau of Special Education Appeals (BSEA), preventing guardians from resolving

concerns about their child’s educational services;

(4) Failure to address instances of significant disproportionality in local education agencies.

To remedy each violation, we have also proposed a series of resolutions to address the 

shortcomings in the Massachusetts’ PRS. 

Alleged Statutory Violations 

Individuals with Disabilities Education Act 20 U.S.C. § 1412 

Code of Federal Regulations 34 C.F.R § 300 

Massachusetts General Laws MGL Part I, Title XII, Ch. 71B 

Individuals with Disabilities Education Act 20 U.S.C. § 1418(d) 

I. Lack of Readily Accessible Policies and Procedures

As the State Education Agency (SEA) for the Commonwealth of Massachusetts, DESE is 

required to have policies and procedures in order to be in compliance with the IDEA Part B.1

DESE recently submitted its Annual State Application for Federal Fiscal Year (FFY) 2020, to 

expire in 2023.2 Within it, DESE assured that Massachusetts implements statewide policies and 

procedures that: (1) correctly and practically implement Child Find; (2) enable the 

Commonwealth to monitor and enforce IDEA Part B requirements; and (3) “prevent . . . 

disproportionate representation by race and ethnicity of children as children with disabilities.”3
 

1 
20 U.S.C. § 1412. 

2 
See MASS. DEP’T OF SECONDARY & ELEMENTARY EDUC., ANNUAL STATE APPLICATION UNDER PART B OF THE 

INDIVIDUALS WITH EDUCATION ACT AS AMENDED IN 2004 FOR FEDERAL FISCAL YEAR 2020 (2020), 

https://www.education.pa.gov/Documents/K-12/Special%20Education/IDEIA-IDEA/Proposed%202021%20IDEA- 

B%20Application.pdf [hereinafter ANNUAL STATE APPLICATION]. 
3 

Id. at section II-3 to II -7. 

http://www.education.pa.gov/Documents/K-12/Special%20Education/IDEIA-IDEA/Proposed%202021%20IDEA-
http://www.education.pa.gov/Documents/K-12/Special%20Education/IDEIA-IDEA/Proposed%202021%20IDEA-
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Because DESE does not clearly describe what constitutes policies and procedures on their 

website, LO 8 contacted DESE to obtain a copy of their comprehensive policies and procedures.4

DESE required a formal public records request with the Commonwealth of Massachusetts to 

acquire such policies and procedures.5 The response to all three of our questions was an email 

with web links to various documents and DESE websites, but did not include a compiled copy of 

policies and procedures.6 In fact, although the email was “a combined effort of multiple units 

within the Department,” it was challenging to navigate and lacked relevant information available 

on DESE’s website.7 For example, in response to LO 8’s request for policies and procedures 

regarding Child Find, DESE provided a single indicator measuring the percentage of children 

who are evaluated for Child Find and given an IEP within forty-five days.8 This indicator was 

within the State Performance Plan/Annual Performance Report (hereinafter State Annual 

Performance Report) for FFY 2018.9 This document outlines the U.S. Department of Education 

summations of local education agencies’ compliance with regulations in FFY 2017 and plans for 

improvement in 2018.10 No statewide policies and procedures were provided that expressed how 

Child Find should operate within Massachusetts.11 However, 603 CMR § 28.04 details statewide 

4 
E-mail from Jaiy Dickson, Student, Ne. Univ. Sch. of Law, to Dist. Support, Mass. Dep’t of Elementary &

Secondary Educ. (Jan. 12, 15:52 EST) (on file with author). 
5 

E-mail from Lauren Viviani, Manager, Off. of Special Educ. Plan. & Pol’y, Mass. Dep’t of Elementary &

Secondary Educ., to Jaiy Dickson, Student, Ne. Univ. Sch. of Law (Jan. 13, 2021, 12:52 EST) (on file with authors). 
6 

20 U.S.C. § 1412; E-mail from Tracy A. Collins, Admin. Assistant, Off. of Special Educ. Plan. & Pol’y, Mass. 

Dep’t of Elementary & Secondary Educ. to Jaiy Dickson, Student, Ne. Univ. Sch. of Law, (Feb. 4, 2021, 14:28 EST) 

(on file with authors). 
7 

E-mail from Tracy A. Collins, supra note 6.
8 

MASS. DEP’T OF SECONDARY & ELEMENTARY EDUC., STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE 

REPORT: PART B 48-51 (2020), https://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf [hereinafter STATE 

PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT]. 
9 

Id. 
10 

Id. 
11 

E-mail from Tracy A. Collins, supra note 6.

http://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf
http://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf
http://www.doe.mass.edu/sped/spp/spp-apr-2018.pdf
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regulations for local education agencies to follow in terms of Child Find evaluations.12 These 

regulations appear to serve the function of policies and procedures, but because they were not 

provided as part of the public records request, it is not sufficiently explicit what DESE considers 

policies and procedures.13 As a result, it is unclear whether Massachusetts is in fact compliant 

with the policies and procedures requirement of the IDEA regarding Child Find.14
 

This confusion is problematic because it indicates that even DESE itself is unsure of what 

its policies and procedures are, and is unable to provide them in a comprehensible way for those 

who request them.15 This presents a major barrier for guardians and advocates, who must 

struggle to decipher what statewide policies and procedures are and where to find them.16 The 

lack of clear policies and procedures is a defect that permeates the system in many distinct but 

interrelated ways as analyzed below. 

II. Overwhelmed Complaint System

The Massachusetts PRS handles all education-related complaints, differing significantly 

from other states’ utilization of their state complaint systems, which process only special 

education-related complaints.17 As the PRS only employs eight specialists, Massachusetts’ 

choice to extend its state complaint system to all education-related complaints has led to the PRS 

12 
603 MASS. CODE REGS. 28.00 (2021). 

13 
E-mail from Tracy A. Collins, supra note 6.

14 
20 U.S.C. § 1412. 

15 
E-mail from Tracy A. Collins, supra note 6.

16 
Virtual Interview with Salima Slimane, Member & past President, Malden SEPAC Advisory Bd. (Jan. 12, 2020); 

Virtual Interview with Katrina Norman, Sec’y, Bos. Special Educ. Parent Advisory Council (Jan. 12, 2020); Virtual 

Interview with Luciane DeToledo, Co-Dir., Somerville Special Educ. Parent Advisory Council (Jan. 12, 2020); 

Virtual Interview with Fabienne Eliacin, Bd. Member, Collaborative Parent Leadership Action Network (Jan. 12, 

2020). 
17 

E-mail from Barry Barnett, Dir., Problem Resol. Sys., Mass. Dep’t of Elementary & Secondary Educ., to Jaiy

Dickson, Student, Ne. Univ. Sch. of Law, (Jan. 7, 2021, 15:49 EST) (on file with authors). 
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being understaffed and under-resourced.18 This requires the PRS to limit the amount and type of 

complaints it can readily address.19 For example, a Massachusetts parent was told by the PRS in 

2020 that an issue of money damages would need to be handled by BSEA, under no apparent 

legal authority.20 Another result of the PRS being under-resourced is delays in completing 

investigations and delivery of Letters of Finding, despite the sixty-day time limit required under 

34 C.F.R. § 300.152(a).21  Evidence of this can be found in the 2019 findings of LO 11’s 

research, determining that twenty-nine percent of investigations were not complete within federal 

regulation timelines before the pandemic began.22 Although the IDEA does not explicitly 

prohibit the use of state complaint systems for other education-related complaints, overburdening 

the state complaint system this way has enabled noncompliance and inhibited the PRS from 

acting in its full capacity as the state complaint system as envisioned by the IDEA. 

A. Inadequate Enforcement

In addition to bifurcation, another structural shortcoming of the PRS is the noticeable 

lack of effective enforcement methods implemented. The federal regulations list four 

enforcement methods and clarify that SEAs must use those methods to ensure LEA compliance, 

if applicable.23 Listed enforcement methods include: (1) technical assistance to an LEA, (2) 

corrective action and improvement plans, (3) withholding of partial or full special education 

18 
PRS Specialist Assignments, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., 

https://www.doe.mass.edu/prs/specialist.html (Feb. 25, 2021). 
19 

Virtual Interview with Elizabeth McIntyre, Senior Att’y, Greater Bos. Legal Servs., (Nov. 30, 2020). 
20 

E-mail from Paula T. Twomey, Educ. Specialist Supervisor, Problem Resol. Sys., Mass. Dep’t of Elementary &

Secondary Educ., to Undisclosed Parent Recipient (Oct. 9, 2020, 13:20 EST) (on file with authors). 
21 

34 C.F.R. § 300.152(a). 
22 

Niloufar Asgari et al., From Complaint to Compliance: Catalyzing Corrective Action to Hold Massachusetts 

School Districts Accountable A-6 (Apr. 16, 2020) (Northeastern Law Office 11 final deliverable, in conjunction 

with the EdLaw Project) (on file with authors). 
23 

34 C.F.R. § 300.604. 

http://www.doe.mass.edu/prs/specialist.html
http://www.doe.mass.edu/prs/specialist.html
http://www.doe.mass.edu/prs/specialist.html
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funds, and (4) increase of funds under the General Education Provisions Act.24 However, the 

PRS does not have policies and procedures relating to enforcement mechanisms, and reports to 

only implement corrective action plans as a form of enforcement on its website.25
 

In response to LO 8’s public records request for Massachusetts policies and procedures 

related to enforcement, DESE directed LO 8 to the State Annual Performance Report.26 In this 

report, the Commonwealth discusses corrective action plans, technical assistance, and training as 

methods of addressing identified areas of non-compliance.27 Enforcement mechanisms found in 

the C.F.R. that relate to funding were not mentioned in the State Annual Performance Report.28

While the State Annual Performance Report does indicate how DESE implements certain 

enforcement methods after instances of non-compliance, the methods are mentioned as 

retroactive remedies with no clear standard that typically encompasses a policies and procedures 

manual.29 Considering this was the documentation sent to LO 8 as “policies and procedures,” the 

lack of clearly delineated policies and procedures stated within the State Annual Performance 

Report effectively constitutes a failure to meet the requirements of the C.F.R.30
 

Massachusetts’ failure to maintain policies and procedures related to enforcement 

mechanisms violates the federal code of regulations associated with the IDEA.31 34 C.F.R 

300.149(b) asserts, “The State must have in effect policies and procedures to ensure that it 

complies with the monitoring and enforcement requirements in §§ 300.600 through 

24 
34 C.F.R. § 300.600(a)(3). 

25 
Complaint Information Guide, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC.: PROBLEM RESOL. SYS. OFF., 

https://www.doe.mass.edu/prs/guide/default.html (Apr. 16, 2020). 
26 

E-mail from Tracy A. Collins, supra note 6.
27 

STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 8, at 25, 49-50, 54, 56. 
28 

See id. 
29  See id. 
30 

See id. 
31 

34 C.F.R. § 300.149(b). 

http://www.doe.mass.edu/prs/guide/default.html
http://www.doe.mass.edu/prs/guide/default.html
http://www.doe.mass.edu/prs/guide/default.html
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300.602........”32 34 C.F.R. § 300.600 (a)(3) then explains that states must enforce 

implementation of the requirements of the IDEA Part B “using appropriate enforcement 

mechanisms, which must include, if applicable, the enforcement mechanisms identified in § 

300.604(a)” which include technical assistance, corrective action plans, and imposing conditions 

on or withholding of funds.33 A plain reading of these two federal regulations indicates states are 

required to maintain policies and procedures related to enforcement, including the enforcement 

mechanisms identified in § 300.600.34
 

Although 34 C.F.R. § 300.600 allows states to determine when and if the four 

enforcement mechanisms are applicable, the unambiguous language of 34 C.F.R. § 300.149(b) 

explicitly requires that a “State must have policies and procedures to ensure that it complies with 

the monitoring and enforcement requirements in § 300.600” (emphasis added).35 34 C.F.R. § 

300.149(b) mandates that states have policies and procedures in order to comply with the 

requirements laid out in the sections of 34 C.F.R. that concern monitoring, technical assistance, 

and enforcement.36 Other states have similarly interpreted this language by identifying how and 

when enforcement methods would be used to ensure LEA compliance.37 For example, North 

Carolina has adopted a comprehensive set of policies and procedures, incorporating the C.F.R. 

into their own state regulations, and expounds upon the applicability or use of all four 

32 
Id. 

33 
34 C.F.R. §300.600(a)(3). 

34 
§ 300.149(b); 34 C.F.R. § 300.600.

35 
§ 300.149(b); § 300.600.

36 
§ 300.149(b); § 300.600-609.

37 
See N.C. DEP’T OF PUB., INSTRUCTION: EXCEPTIONAL CHILD. DIV., FORMAL STATE COMPLAINT PROCESS 11 

(2017) https://ec.ncpublicschools.gov/parent-resources/dispute-resolution/formal-state- 

complaints/formalstatecomplaintprocedures.pdf.; See, e.g., TEX. EDUC. AGENCY, SPECIAL EDUCATION RULES AND 

REGULATIONS (2017) http://framework.esc18.net/Documents/Side_by_Side.pdf. 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f31b6027283ea1d85fcbbf0ce99cf4e9&term_occur=999&term_src=Title%3A34%3ASubtitle%3AB%3AChapter%3AIII%3APart%3A300%3ASubpart%3AF%3ASubjgrp%3A61%3A300.600
http://framework.esc18.net/Documents/Side_by_Side.pdf
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enforcement measures within the state.38 If Massachusetts were to mirror this approach and enact 

comprehensive policies and procedures on enforcement, DESE could regain compliance for this 

provision of the IDEA. 

Further, the public records request suggested evidence of policies and procedures could 

be found in the Special Education Program Plan.39 This is a plan that LEAs are required to 

update regularly at the request of DESE.40 In this plan, LEAs indicate that they understand funds 

may be withheld from their school or district if they are found to be noncompliant with 

regulations or statutes related to special education.41 While the withholding of funds is one form 

of enforcement, other policies and procedures regarding enforcement are not discussed within 

the rest of the document the school is required to keep on file.42 Further, this is inconsistent with 

the State Annual Performance Report, the document Massachusetts claims to memorialize 

statewide policies and procedures, as this report says nothing related to withholding of funds as a 

utilized enforcement mechanism.43
 

The importance of enforcement mechanisms is highlighted in the lived experiences of 

various stakeholders. Family experiences indicate that although corrective action is ordered by 

the PRS, there is a lack of follow-up to ensure a student’s needs are met.44 Multiple special 

38 
N.C. DEP’T OF PUB. INSTRUCTION: EXCEPTIONAL CHILD. DIV., POLICIES GOVERNING SERVICES FOR CHILDREN 

WITH DISABILITIES 11 (2017), https://ec.ncpublicschools.gov/policies/nc-policies-governing-services-for-children- 

with-disabilities/2020PoliciesGoverningServicesforChildrenwDisabilities8.26.20.pdf. 
39 

E-mail from Tracy A. Collins, supra note 6.
40 

MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., SPECIAL EDUCATION PROGRAM PLAN 1 (2018), 

https://www.doe.mass.edu/sped/advisories/programplan/statement.docx [hereinafter SPECIAL EDUCATION PROGRAM

PLAN] (choose Program Plan Statements from list of attachments). 
41 

Id. at 41. 
42 

See id. 
43 

See STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 8; but see 603 MASS. CODE REGS. 

28.03(6) (2018) (stating that DESE may withhold funds from LEAs out of compliance with the IDEA). 
44 

Virtual Interview with Nancy Duggan, Co-Founder, Decoding Dyslexia (Oct. 28, 2020); Virtual Interview with 

Roxann Harvey, Chair, Bos. Pub. Schs. Special Educ. Parents Advisory Council (Oct. 28, 2020); Virtual Interview 

with Lisa Nelson, Co-founder, Decoding Dyslexia (Oct. 28, 2020); Virtual Interview with Shenikwa 
Medlock, Founder, Educ. L. Help (Oct. 28, 2020); Virtual Interview with Cheryl Poe, Founder & Owner, 

http://www.doe.mass.edu/sped/advisories/programplan/statement.docx
http://www.doe.mass.edu/sped/advisories/programplan/statement.docx
http://www.doe.mass.edu/sped/advisories/programplan/statement.docx
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directives of the PRS, yet DESE took no substantive action to enforce a change in the LEA’s 

behavior.45 Such a circular system allows LEAs and the PRS to evade accountability, leaving 

families without the special education services mandated by law. While many students do 

receive their required IEP services, unreliable enforcement of FAPE by the PRS results in 

harmful inconsistencies in the delivery of these services.46 The inconsistency in statewide 

procedures, and more specifically the inconsistency in provision of FAPE is statistically more 

likely to harm students of color.47
 

The lack of clarity and the disparity in actual enforcement provided suggests DESE is 

failing to maintain its duty of general supervision as required by the IDEA.48 SEAs are required 

by law to provide all children with disabilities “full educational opportunit[ies]” and ensure the 

“appropriate future provision of services.”49 Therefore once claims are processed, DESE may fall 

short of meeting these requirements due to the bifurcation of the complaint system and the 

disparate application of enforcement mechanisms, which likely prevents many families from 

filing claims. 

Advocating 4 Kids, Inc. (Oct 28, 2020); Virtual Interview with Amy Trail, Educ. Advoc. (Oct 28, 2020); Virtual 

Interview with Salima Slimane, supra note 16; Virtual Interview with Katrina Norman, supra note 16; Virtual 

Interview with Luciane DeToledo, supra note 16; Virtual Interview with Fabienne Eliacin, supra note 16. 
45 

Elizabeth Cramer, Inequities of Intervention Among Culturally and Linguistically Diverse Students, 12 PENNGSE 

PERSPECTIVES ON URBAN EDUCATION (2015); Skiba, Russel J, et al., Disparate Access: The Disproportionality of 

African American Students With Disabilities Across Educational Environments, 72 EXCEPTIONAL CHILDREN, 411, 

420 (2006). 
46 

Virtual Interview with Salima Slimane, supra note 16; Virtual Interview with Katrina Norman, supra note 16; 

Virtual Interview with Luciane DeToledo, supra note 16; Virtual Interview with Fabienne Eliacin, supra note 16. 
47 

See Nana Adu et al., Getting the Right IDEA in Special Education: Striving for Educational Justice in 

Massachusetts, Section IX (Mar. 19, 2021) (Northeastern Law Office 8 final deliverable, in conjunction with the 

Special Needs Advocacy Network, Inc.) (on file with authors). 
48 

20 U.S.C. § 1412(a)(11)(A). 
49 

20 U.S.C. § 1412(a)(2); 34 C.F.R. § 300.151(b)(2). 
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a long-standing issue in the state of Massachusetts.50 In 1999, OSEP conducted an official review 

and determined that DESE was noncompliant with the IDEA Part B in several ways, including 

its failure to implement an effective monitoring system that could identify deficiencies and 

ensure LEA compliance.51 During public meetings organized by OSEP, Massachusetts guardians 

shared that barriers to appropriate services for their children included ineffective “monitoring of 

school districts, enforcement of corrective actions, due process hearing decision timelines, state 

funding for special education, and a state presence and accountability at the local school level.”52

Although submitted twenty-five years ago, these complaints are strikingly similar to complaints 

submitted by families today, suggesting that many of these issues remain unresolved.53

Additionally, in a 1997 monitoring review, OSEP found that twenty-nine percent of PRS 

complaints were not resolved within the mandated timelines.54 In 2019, LO 11 found the same 

twenty-nine percent statistic from information collected between 2017 and 2019.55 As a result, 

LO 8 has drafted an OSEP letter to bring federal attention to the fact that the deficiencies 

identified in the 1990s regarding DESE’s pattern of ineffective enforcement methods persist. 

III. Ambiguous Allocation of Substantive and Procedural Complaints

50 
U.S. DEP’T OF EDUC., OFF. OF SPECIAL EDUC. & REHAB. SERVS., MASSACHUSETTS MONITORING REPORT 2 

(2000), https://www2.ed.gov/policy/speced/guid/idea/monitor/ma-final-report.doc. 
51 

Id. at 41-43. 
52 

Id. at 41. 
53 

Virtual Interview with Nancy Duggan, supra note 44; Virtual Interview with Roxann Harvey, supra note 44; 

Virtual Interview with Lisa Nelson, supra note 44; Virtual Interview with Shenikwa Medlock, supra note 44; 

Virtual Interview with Cheryl Poe, supra note 44; Virtual Interview with Amy Trail, supra note 44; Virtual 

Interview with Salima Slimane, supra note 16; Virtual Interview with Katrina Norman, supra note 16; Virtual 

Interview with Luciane DeToledo, supra note 16; Virtual Interview with Fabienne Eliacin, supra note 16. 
54 

U.S. DEP’T OF EDUC., OFF. OF SPECIAL EDUC. & REHAB. SERVS., MASSACHUSETTS MONITORING REPORT 43 

(2000), https://www2.ed.gov/policy/speced/guid/idea/monitor/ma-final-report.doc. 
55 

Asgari et al., supra note 22. 
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A. Bifurcation

As the PRS and the BSEA systems are inherently different in structure and use, DESE 

has determined that each system should address different types of complaints.56 Neither the 

procedural safeguards in the IDEA Part B nor federal regulations suggest that either system, due 

process or state complaint, is better suited than the other to address complaints “relating to 

identification, evaluation, [and/or] educational placement of the child.”57 However, 

Massachusetts state regulations suggest that the scope of the PRS is limited to procedural issues 

while BSEA complaints can address the requirements enumerated in the IDEA Part B.58
 

SEAs are required to put in place policies and procedures regarding state complaint 

systems.59 DESE has failed to provide policies and procedures explaining why the complaint 

system is bifurcated and has not expressly stated what procedural issues or “issues related to the 

implementation of requirements” would fall under the PRS purview.60 Stakeholders have 

suggested that if an issue is substantive in nature, the Massachusetts written state complaint 

system would fail to provide a remedy.61 When asked for policies and procedures delineating 

which state complaints are handled by the PRS and the BSEA, DESE cited the C.F.R.62 The 

C.F.R. exists only as a guideline for SEAs, who are directed to create policies and procedures of

their own.63 As evidenced by LO 8’s public record request, DESE has failed to meet its policies 

and procedures requirement as it pertains to procedural and substantive complaints.64
 

56 
E-mail from Barry Barnett, supra note 17.

57 
20 U.S.C. § 1415(b)(6); 34 C.F.R §§ 300.153(b)(1) (2021). 

58 
603 MASS. CODE REGS. § 28.08 (2021). 

59 
34 C.F.R. § 300.100. 

60 
Complaint Information Guide, supra note 25; E-mail from Tracy A. Collins, supra note 6; 34 C.F.R. §§ 300.152 - 

300.153. 
61 

See Virtual Interview with Elizabeth McIntyre, supra note 19. 
62 

E-mail from Tracy A. Collins, supra note 6; §§ 300.152 - 300.153.
63 

§ 300.100.
64 

Id. 
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Arbitrarily separating the types of special education complaints accepted by each system 

effectively decreases accessibility to Massachusetts' written state complaint system, which 

disregards the intent of the IDEA and 34 C.F.R. 300 et. seq.65 Often, guardians and stakeholders 

receive notification that there was insufficient information included in a PRS complaint to 

determine if the LEA was noncompliant.66  Once the PRS has made this determination, the 

person filing the complaint either must refile with additional information or pursue a remedy 

with the BSEA.67 The IDEA Part B requires states to provide a complaint system where all 

parties can bring forth complaints of issues enumerated in § 1415(6)(A); however, if BSEA is the 

only option available to remedy substantive complaints, then DESE is in direct violation of this 

requirement.68

B. Barriers to the BSEA Process

The bifurcated system between the PRS and BSEA unreasonably prevents families from 

effectively utilizing the systems to achieve remedies for their children.69 While BSEA offers free 

mediation meetings for guardians to resolve complaints, the process is lengthy and difficult to 

navigate without an attorney.70 Schools or districts typically have an attorney present at such 

meetings, which inherently creates an advantage over families who often cannot afford such 

representation.71 Further, time slots for mediation are limited and it may take up to thirty days 

65 
20 U.S.C. §§ 11-35n; 34 C.F.R. §§ 300.1-300.814 (2021). 

66 
Virtual Interview with Elizabeth McIntyre, supra note 19. 

67 
Complaint Information Guide, supra note 25. 

68 
20 U.S.C. § 1415(b)(6)(A). 

69 
Virtual Interview with Cynthia Moore, Vice President of Membership, Special Needs Advoc. Network (Jan. 6, 

2021) [hereinafter Jan. 6 Virtual Interview with Cynthia Moore]. 
70 

Overview of the BSEA and its Dispute Resolution Processes, FED’N FOR CHILD. WITH SPECIAL 

EDUC., https://fcsn.org/rtsc/wp-content/uploads/sites/2/2013/11/BSEA-Overview.pdf [hereinafter Overview of the 

BSEA] (last visited Mar. 3, 2021); Jan. 6 Virtual Interview with Cynthia Moore, supra note 69. 
71 

Jan. 6 Virtual Interview with Cynthia Moore, supra note 69. 
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before a meeting can be held.72 A mediation meeting can range from two hours to a full day, 

requiring guardians to take time off of work to attend.73 If more than one session is scheduled, 

the process can be extended.74 For families with limited financial resources and urgent special 

education concerns, we assert that the BSEA is an unattractive, ineffective option for the 

expedient resolution of issues between guardians and schools. The COVID-19 pandemic’s 

adverse effect on family income and resources has made this system even more unappealing.75
 

C. Lack of Systemic Issue Resolution

A further negative consequence of the bifurcation of complaints accepted by the PRS and 

the BSEA is the limitation on filing systemic complaints.76 Systemic complaints are complaints 

filed jointly by multiple families to address an educational issue that consistently and negatively 

impacts students.77 Because due process hearings involve adjudicative hearings only for the 

individual child concerned in the complaint, multiple families are unable to bring a single 

complaint together.78 However, because anyone can file a written state complaint, if provided the 

opportunity and resources, groups or families can file written state complaints jointly as an 

effective tool for systemic change.79 For example, in Ohio, attorney Kerry Agins and advocate 

Brenda Louisin noted that filing a systemic violation complaint benefits the district as a whole 

because instead of focusing on the individual needs of each particular child, a collective 

72 
Overview of the BSEA, supra note 70. 

73 
Id. 

74 
Id. 

75 
Covid-19 Has Harmful Effects on Children in Low-Income Families, Researchers Find, GEORGETOWN UNIV. 

(Aug. 31, 2020), https://www.georgetown.edu/news/covid-19-has-harmful-effects-on-children-in-low-income- 

families-researchers-find/ [hereinafter Covid-19 Harmful Effects]. 
76 

Jan. 6 Virtual Interview with Cynthia Moore, supra note 69. 
77 

Virtual Interview with Peter Attwood, Att’y, Self-Emp. (Nov. 25, 2020). 
78 

Virtual Interview with Elizabeth McIntyre, supra note 19. 
79 

IDEA State Complaint Resource Center Podcast Series, Upper Arlington, Ohio complaint, ADVOC. INST., (Jan. 8, 

2021) https://www.advocacyinstitute.org/iscrc/podcasts/UpperArlington.mp3. 

http://www.georgetown.edu/news/covid-19-has-harmful-effects-on-children-in-low-income-
http://www.georgetown.edu/news/covid-19-has-harmful-effects-on-children-in-low-income-
http://www.advocacyinstitute.org/iscrc/podcasts/UpperArlington.mp3
http://www.advocacyinstitute.org/iscrc/podcasts/UpperArlington.mp3
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complaint seeks to initiate policy developments, procedural changes, and shifts in culture that 

support the entire community.80 In Massachusetts, the PRS will not accept substantive systemic 

complaints because it only considers procedural complaints.81 Therefore, because neither the 

BSEA nor the PRS will accept them, families who wish to file such a systemic complaint have 

no avenue for recourse. 

Further, 34 C.F.R. § 300.151(b) states that in resolving a complaint, the SEA must 

address “appropriate future provision of services for all children with disabilities.”82 Without a 

mechanism for receiving systemic substantive complaints, the SEA and LEA are unable to 

address concerns faced by many families. The inability of guardians to highlight areas for 

improvement for current students leads to future students suffering the same issues, which is a 

direct violation of the C.F.R.83 The unclear documentation received from Massachusetts through 

our public record request has not sufficiently indicated methods the Commonwealth is using to 

ensure “appropriate future provisions.”84
 

IV. Significant Disproportionality

Another important aspect of DESE’s general supervisory authority is ensuring that there 

is not significant disproportionality among the students represented within the special education 

system based on race or ethnicity.85 According to the State Annual Performance Report, it 

appears that DESE has failed to address this known issue of noncompliance by Massachusetts 

with the IDEA Part B requirements.86 Under the IDEA § 1418(d)(1), each state is required to 

80 
Id. 

81 
603 MASS. CODE REGS. 28.08(2) (2021). 

82 
34 C.F.R. § 300.151(b). 

83 
Id. 

84 
E-mail from Tracy A. Collins, supra note 6.

85 
20 U.S.C. § 1418(d)(1); STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 8, at 42-47. 

86 
§ 1418(d)(1); STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 8, at 42-47.
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determine if students are being disproportionately (1) identified as having disabilities; (2) placed 

in non-general education settings; or (3) disciplined, including suspension or expulsion from 

those settings.87 DESE has determined that as of the 2019-2020 school year, the “risk ratio” (a 

ratio used to determine whether the incidence of students of a particular racial or ethnic group are 

disproportionately identified, placed, or disciplined) is four times higher than the rate of all other 

racial or ethnic groups.88 In the State Annual Performance Report, DESE concluded that even 

though students who are Black and Latino were disproportionately identified as having 

disabilities in several LEAs, the numbers were not due to “inappropriate identification.”89 Based 

on this conclusion, the State Annual Performance Report declared that Massachusetts met its 

target of zero percent significant disproportionality.90
 

There are no provisions in the IDEA § 1418 or 34 CFR § 300.646 stating that an SEA is 

relieved of its duty to address issues of disproportionality if the SEA determines the numbers are 

not due to “inappropriate identification.”91 In fact, the IDEA § 1418(d)(2) specifically states that 

in a case of found significant disproportionality, the SEA must review policies, procedures, and 

practices, as well as reserve funds to provide specific services for those overidentified children.92

DESE disseminated a 2019 memorandum to LEAs that describes an implementation plan to 

improve instances of significant disproportionality within Massachusetts schools, but it is unclear 

whether that plan will be implemented where DESE determines that significant 

87 
§ 1418(d)(1).

88 
Memorandum from Russell Johnston, Senior Assoc. Comm’r & State Dir. of Special Educ., Mass. Dep’t of 

Elementary & Secondary Educ., Significant Disproportionality in Special Education 4-6 (June 21, 2019), 

https://www.doe.mass.edu/sped/advisories/2019-0621dispro.docx [hereinafter Johnston Memorandum]. 
89 

See STATE PERFORMANCE PLAN / ANNUAL PERFORMANCE REPORT, supra note 8. 
90 

See id. 
91 

§ 1418(d)(1); 34 C.F.R. § 300.646.
92 

20 U.S.C. § 1418(d)(2). 

http://www.doe.mass.edu/sped/advisories/2019-0621dispro.docx
http://www.doe.mass.edu/sped/advisories/2019-0621dispro.docx
http://www.doe.mass.edu/sped/advisories/2019-0621dispro.docx
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disproportionality is not due to inappropriate identification of students.93 With no adequate 

explanation as to how DESE determines LEAs are in compliance, even when the data indicates 

they are not, it is likely that DESE is not meeting its responsibility to address and remedy issues 

of significant disproportionality for students based on race or ethnic group.94
 

Proposed Resolutions 

Based on the information submitted above, we request the following: 

(1) The PRS should be required to publish its policies and procedures online and clearly label

them as such. This will foster transparency between the PRS, the SEA, LEAs, and

families. The IDEA requires policies and procedures to help different stakeholders hold

the various systems accountable to each other and ensure the uniform and fair

adjudication of complaints.

(2) The scope and responsibilities of the PRS should be narrowed to only handle special

education complaints, and staffing should be increased, to ensure there is bandwidth to

adequately and effectively handle all such complaints.

(3) Guidance from OSEP would be helpful for DESE to create a system separate from the

PRS for handling general education complaints. PRS specialists could then focus on

investigating and enforcing special education-related complaints, and no longer be “the

only ones in the U.S.” who “handle a great variety of concerns beyond special

education.”95

Conclusions 

Upon review of the IDEA federal statute, associated federal regulations, and 

Massachusetts’ application of federal requirements, we assert that DESE, as the SEA, has failed 

to ensure that the PRS is compliant with the IDEA. The IDEA requires the SEA to establish a 

93 
Johnston Memorandum, supra note 88, at 4. 

94 
§ 1418(d)(2).

95 
E-mail from Barry Barnett, supra note 17.



98 
See Adu et al., supra note 47 at Exh. D. 
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state complaint system for the purpose of resolving complaints that any party can file regarding 

the implementation of the IDEA and FAPE.96 DESE, however, has burdened the PRS with the 

additional task of processing all complaints regarding the implementation of any education-based 

federal regulation in schools and districts throughout Massachusetts.97 This additional burden has 

overwhelmed the PRS, leading to: (1) increased reliance on adjudicatory proceedings through the 

BSEA, (2) failure to enforce LEA compliance with the IDEA and PRS decisions, (3) failure to 

address systemic complaints and disarray found in LEAs, and (4) a failure to establish statewide 

policies and regulations to ensure clarity for guardians and LEAs alike.98

Massachusetts families need urgent support as any further delays or complications with 

providing the proper services to their children with disabilities could lead to irreversible harm to 

the educational progress and needs of such students. Therefore, we look forward to your 

assessments and guidance on the required next steps to correct the noncompliance. 

Thank you for your time and attention to this complaint. 

Sincerely, 

X X 

Special Needs Advocacy Network 

Enclosures 

I. Massachusetts Annual State Application

II. Massachusetts DESE Public Record Request Email Correspondence

III. State Performance Plan / Annual Performance Report: Part B

IV. PRS Correspondence between Massachusetts Parent and Paula Twomey

V. Correspondence with Barry Barnett, PRS Director

96 
34 C.F.R § 300.151 (2021); see also 20 U.S.C. §1415. 

97 
603 MASS. CODE REGS. 28.08 (2021). 
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Purpose 

The Tiered Focused Monitoring System Checklist 

Exhibit D: TFM Checklist 

This handout is intended to be distributed by a SEPAC to guardians of students with disabilities. 

Appraisal of the responses to this survey will examine whether the Department of Elementary and 

Secondary Education (DESE) is properly monitoring your school district’s compliance with special 

education laws and regulations. Please return this handout to a SEPAC member after completion. 

What is the Tiered Focused Monitoring System (TFM)? 

Every three years, DESE is required to review school districts to assess whether they are 

compliant with the Individuals with Disabilities Education Act (IDEA).1 Depending on the year of the 

assessment, school districts are reviewed for a different set of Universal Standards.2 If a school is 

assessed using Group A Universal Standards in one evaluation rotation, in the next evaluation the school 

district will be assessed using Group B Universal Standards.3 There are two phases to a TFM assessment: 

a self-assessment conducted by the school district and an on-site assessment performed by DESE.4 

Based upon the findings of the assessment, DESE ranks the school district between tier one and tier 

four.5 Tiers one and two indicate that the school is completely or partially compliant with federal laws 

and regulations.6 Tiers three and four indicate that the school is partially or completely noncompliant.7 

In response to noncompliance, DESE may put in place a corrective action plan.8 DESE’s findings are made 

public.9 Please see the resources section at the end of this handout. 

1 
Public School Tiered Focused Monitoring System, MASS. DEP’T OF ELEMENTARY & SECONDARY EDUC., 

https://www.doe.mass.edu/psm/tfm/ (last visited Feb. 15, 2021). 
2 

Id. 
3 

Id. 
4 

Id. 
5 

Id. 
6 

Id. 
7 

Id. 
8 

Id. 
9 

Id. 

http://www.doe.mass.edu/psm/tfm/
http://www.doe.mass.edu/psm/tfm/
http://www.doe.mass.edu/psm/tfm/
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Resources 

To find the most recent TFM report issued about your district: https://www.doe.mass.edu/psm/tfm/reports/ 

To find if your district has a corrective action plan in place: https://www.doe.mass.edu/psm/tfm/caps/ 

To determine when your next TFM evaluation will be: https://www.doe.mass.edu/psm/tfm/6yrcycle.html 

To view DESE’s commonly asked TFM questions: https://www.doe.mass.edu/psm/parents/faq.pdf 

To view TFM information in Spanish: https://www.doe.mass.edu/psm/parents/parent-orientation-spanish.pdf 

To contact the Department of Elementary and Secondary Education: 781-338-3000 

To contact the Department of Elementary and Secondary Education via text telecommunication: 800-439-2370 

Group A Universal Standards Group B Universal Standards 

● Student identification

● Individualized Education Plan (IEP)

development

● Programming and support services

● Equal opportunity

● Licensure and professional development

● Guardian/student/community engagement

● Facilities and classroom observation

● Oversight

● Time and learning

● Equal access

TFM Checklist 

If you answer “yes” to any of the following questions, please check the corresponding box. If a question 

does not apply to you, please write N/A in the box. Return this sheet to your SEPAC. 

https://www.doe.mass.edu/psm/tfm/reports/
https://www.doe.mass.edu/psm/tfm/caps/
https://www.doe.mass.edu/psm/tfm/6yrcycle.html
https://www.doe.mass.edu/psm/parents/faq.pdf
https://www.doe.mass.edu/psm/parents/parent-orientation-spanish.pdf
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Exhibit E: Stakeholder Interviews List 

Stakeholder Name Stakeholder Position Date of Interview 

Cynthia Moore Vice President of Membership 

for SPaN 

Sept. 23, 2020; Jan. 6, 2021; Jan. 

20, 2021 

Beth Tremblay Hall President of SPaN Sept. 23, 2020 

Candace Cortiella Director of the Advocacy 

Institute 

Oct. 21, 2020 

Shenikwa Medlock Founder of Education Law Help Oct. 28, 2020 

Diane Wilcutts Advocate at Education 

Advocacy, LLC 

Oct. 28, 2020 

Renee Williams Project Director at Parent 

Training and Information Center 

Oct. 28, 2020 

Roxann Harvey Boston Public Schools Special 

Education Parents Advisory 

Council Chair 

Oct. 28, 2020 

Lisa Nelson Advocate; Co-founder Decoding 

Dyslexia 

Oct. 28, 2020 

Nancy Duggan Co-Founder Decoding Dyslexia Oct. 28, 2020 

Cheryl Poe Advocate Oct. 28, 2020 

Amy Trail Advocate Oct. 28,2020 

Eileen DelRossi Teacher, Lowell Public Schools Nov. 23, 2020 

Peter Atwood Attorney Nov. 25, 2020 

Elizabeth McIntyre Senior Attorney, Greater Boston 

Legal Services 

Nov. 30, 2020 

O. Sophia Johannson Northeast Regional Coordinator- 

Mass Families Organizing for 

Change 

Dec 04, 2020 

Kathy Davidoff Weston SEPAC Leader Jan. 11, 2021 

Diana Santiago Managing Attorney, 

Massachusetts Advocate for 

Children 

Jan. 11, 2021 

Salima Slimane Member and past President of Jan. 12, 2021 
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Malden SEPAC Advisory Board 

Katrina Norman Secretary at Boston Special 

Education Parent Advisory 

Council 

Jan. 12, 2021 

Luciane DeToledo Co-Director at Somerville 

Special Education Parent 

Advisory Council 

Jan. 12, 2021 

Fabienne Eliacin Board member of Collaborative 

Parent Leadership Action 

Network 

Jan. 12, 2021 

Robert Wall Grafton Public Schools Special 

Education Administrator 

Jan. 19, 2021 

Kerry Agins Ohio Special Education 

Attorney with Agins & Gilman, 

LLC 

Jan. 28, 2021 
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Exhibit F: Areas of Massachusetts Non-Compliance 

Statute/ 

Regulation 

State? 

Federal? 

Relevant Language Details of 

Noncompliance 

Evidence 

Child Find - Section VI 

20 U.S.C. § 

1412(a)(3) 
Federal 

Statute 

“All children with 

disabilities residing in the 

State . . . who are in need of 

special education and 

related services, are 

identified, located, and 

evaluated.” 

There is a large gap 

between the number 

of students with 

Specific Learning 

Disabilities and the 

number of students 

identified through 

the Massachusetts 

Child Find process. 

Dyslexia, the most 
common form of 

Specific Learning 
Disability, affects 

about 20% of the 

population.1 

Only 4.4% of 

students in 
Massachusetts 

receive IEPs for 
Specific Learning 

Disabilities.2 

M.G.L. c.71B State “Within thirty days after In 2018, 4.81% of Special Education 
§ 3 Statute [receiving guardian consent] Massachusetts Program Plan 

the school committee shall schools did not Statement (2019); 

provide an evaluation as conduct an initial U.S. Department of 

hereinafter defined.” evaluation within Education, 

thirty school days of Massachusetts 

receiving guardian IDEA Part B FFY 

consent. 2018 State 

Performance Plan / 

Annual 

Performance Report 

at pp. 48-49 

1 
Specific Learning Disability, DECODING DYSLEXIA, supra note 95; Dyslexia FAQ, supra note 93. 

2 
Enrollment of Students with Disabilities, supra note 93 (listing the state-wide number of students with specific 

learning disabilities and the adjusted state-wide number of students). 
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Statute/ 

Regulation 

State? 

Federal? 

Relevant Language Details of 

Noncompliance 

Evidence 

Policies and Procedures - Section VIII 

34 C.F.R. 

300.149(b) 

Federal 

Regulation 

“The State must have in 

effect policies and 

procedures to ensure that it 

complies with the 

monitoring and enforcement 

requirements in §§ 300.600 

through 300.602 and §§ 

300.606 through 300.608.” 

In response to a 

public records 

request, LO 8 was 

provided a link to 

the State Annual 

Performance Plan 

FFY 2018. 

 

This document does 

not contain policies 

and procedures on 

all four enforcement 

measures and when 

they are applicable. 

Special Education 

Program Plan 

Statement (2019); 

U.S. Department of 

Education, 

Massachusetts 

IDEA Part B FFY 

2018 State 

Performance Plan / 

Annual 

Performance Report 

 

Example of 

comprehensive 
enforcement 

policies and 

procedures: 

North Carolina3
 

 

Public Records 

Request: 

See Exhibit C 

34 C.F.R. 

300.100 
Federal 

Regulation 

“A State is eligible for 

assistance under Part B of 

the Act for a fiscal year if 

the State submits a plan that 

provides assurances to the 

Secretary that the State has 

in effect policies and 

procedures to ensure that 

the State meets the 

conditions in §§ 300.101 
through 300.176.” 

If the PRS does not 

accept or resolve 

substantive 

complaints relating 

to the 

“identification, 

evaluation, or 

educational 

placement of the 

child” as required 

by IDEA part B, 

they are in violation 

of this federal 

regulation. 

Language of the 

regulation and 20 

U.S.C. § 1415(b)(6) 

 

 
 

3 
N.C. FORMAL STATE COMPLAINT PROCEDURES, Supra note 225, at 11. 



Spring 2021 
 

F-3 
 

 

 

Statute/ 

Regulation 

State? 

Federal? 

Relevant Language Details of 

Noncompliance 

Evidence 

Bifurcation - Section VIII 

20 U.S.C. § 

1415(a) and 

(b)(6)(A); 

Federal 

Statute 

“(b) . . . (6) An opportunity 

for any party to present a 

complaint— 

(A) with respect to any 

matter relating to the 

identification, evaluation, or 

educational placement of 

the child, or the provision of 

a free appropriate public 

education to such child . . .” 

Often, non- 

procedural 

complaints are 

unresolved due to 

“insufficient 

evidence” or 

DESE’s 

determination that 

the complaint will 

be better resolved 

through the BSEA. 

 

DESE regulations 

themselves imply 

that the PRS is 

designed to handle 

procedural written 

complaints, while 

the BSEA is the 

appropriate system 

for complaints 

“relating to the 

identification, 

evaluation, or 

educational 

placement of the 

child . . .” 

603 CMR 28.08(2) 

PRS “can make 

findings on 

procedural issues 

and issues related to 

implementation of 

requirements.” 

 

603 CMR 28.08(3) 

BSEA may hold 

hearings on any 

“matter concerning 

the eligibility, 

evaluation, 

placement, IEP, 

provision of special 

education in 

accordance with 

state and federal 

law . . .” 
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34 C.F.R. 

§300.151 

(a)(1)(i) as it 

pertains to 34 

C.F.R. 

300.153(a) 

and (b)(1) 

Federal 

Regulation 

34 C.F.R. § 300.151(a)(1) 

states “(a) General. Each 

SEA must adopt written 

procedures for - 

 

(1) Resolving any 

complaint, including a 

complaint filed by an 

organization or individual 

from another State, that 

meets the requirements of § 

300.153 by - 

This is the federal 

regulation that 

coincides with 20 

U.S.C. § 1415(b)(6) 

above. 

 

We believe the 

bifurcation of 

substantive and 

procedural 

complaints violates 

the IDEA and these 
federal regulations. 

Dispute Resolution 

Memo 13-084
 

  (i) Providing for the filing 

of a complaint with the 

SEA;” 

  

  
34 C.F.R. § 300.153 

mandates 

“(b) The complaint must 

include - 

  

  
(1) A statement that a public 

agency has violated a 

requirement of Part B of the 

Act or of this part . . .” 

  

Statute/ 

Regulation 

State? 

Federal? 

Relevant Language Details of 

Noncompliance 

Evidence 

Significant Disproportionality - Section VIII 

20 U.S.C. § Federal “In the case of a According to the Special Education 

1418(d) statute determination of significant State Annual Program Plan 
  disproportionality with Performance Statement (2019); 
  respect to the identification Report, even though U.S. Department of 
  of children as children with multiple LEAs have Education, 
  disabilities . . . the State . . . been found to have Massachusetts 
  shall— significant IDEA Part B FFY 
  (a) provide for the review disproportionality 2018 State 
  and, if appropriate, revision of children Performance Plan / 
  of the policies, procedures, identified as having Annual 

  and practices used in such disabilities Performance Report 

 

4 
Dispute Resolution Procedures under Part B of the Individuals with Disabilities Education Act, OSEP Memo 13- 

08 (2013). 



Spring 2021 
 

F-5 
 

 

 

  
identification or placement 

. . . (b) require any local 

education agency identified 

. . . to reserve the maximum 

amount of funds . . . to 

provide comprehensive 

coordinated early 

intervening services to serve 

children . . . particularly 

children in those groups that 

were significantly 

overidentified . . . 

according to race or 

ethnicity, DESE has 

determined that this 

overidentification 

was not the result of 

“inappropriate 

identification” and 

therefore 

Massachusetts is in 

compliance. Such a 

provision relieving 

the Commonwealth 

of its responsibility 

to resolve the issue 

is not stated within 

the IDEA. 

at pp. 42-47 

Statute/ 

Regulation 

State? 

Federal? 

Relevant Language Details of 

Noncompliance 

Evidence 

SEPAC - Section X 

603 CMR 

28.07(4) 

State 

Regulation 

“Each school district shall 

create a districtwide parent 

advisory council offering 

membership to all parents of 

eligible students and other 

interested parties. The 

parent advisory council 

duties shall include but not 

be limited to: advising the 

district on matters that 

pertain to the education and 

safety of students with 

disabilities; meeting 

regularly with school 

officials to participate in the 

planning, development, and 

evaluation of the school 

district's special education 

programs.” 

SEPAC alternatives 

allow school 

districts to 

implement 

institutions and 

programs other than 

SEPACS. These 

programs do not 

meet the SEPAC 

objectives outlined 

in the Code of 

Federal 

Regulations. Please 

see 603 CMR 

28.03(5) below. 

The description of 

the regional SEPAC 

provided by DESE 

fails to enhance the 

channels through 

which the goals of 

603 CMR 28.00 are 

reached. 

The description of 

the implementation 

of district level 

training and 

participation events 

provided by DESE 

fail to outline 

mechanisms 

through which the 

parents meet 

regularly with the 

school district 

officials and 

promulgate by-laws. 
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603 CMR 

28.03(5) 

State 

Regulation 

“A school district, 

collaborative, or approved 

special education school 

program may submit in 

writing a proposal for 

approval by the Department 

for the satisfaction of any 

requirement in 603 CMR 

28.00 in a manner different 

from that specified in 603 

CMR 28.00. The 

Department may approve 

such a proposal if it shows 

substantial promise of 

contributing to 

improvements in the 

methods for meeting the 

goals of 603 CMR 28.00 . . 

.” 

SEPAC alternatives 

allow school 

districts to 

implement 

institutions and 

programs other 

SEPACS. These 

programs do not 

meet the SEPAC 

objectives outlined 

in the Code of 

Federal 

Regulations. 

The descriptions of 

the regional SEPAC 

alternatives along 

with the 

implementation of 

district level 

training and 

participation events 

do not list 

mechanisms which 

enhance the 

channels through 

which the goals of 

603 CMR 28.00 are 

reached. At the very 

best, in the case of 

regional SEPACs, 

the goals are met, 

but the process of 

meeting them is not 

enhanced. 




